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1. WHO IS SHAPING GLOBAL ADMINISTRATIVE LAW?

“Who is shaping Global Administrative Law?”” asked Benedict
Kingsbury, Nico Krisch, and Richard Stewart in their seminal article
of 2005 in the journal Law and Contemporary Problems, that paved
the way to global administrative law scholarship.' In another article,

* Aninitial draft of a part of this article was presented at the Seminar on “Con-
stitutional Traditions Common to the Member States,” Bocconi University and
European Law Institute, November 28-29, 2019. Another version was discussed
at the Max Planck Institute for Comparative Public Law and International Law,
Heidelberg, during the meeting on “Common Constitutional Traditions” of the Eu-
ropean Law Institute, January 30, 2020. I wish to thank Giuliano Amato, Armin
von Bogdandy, Marta Cartabia, Giacinto della Cananea, Guido Raimondi and all
those who participated in the seminars for their comments. In addition, I thank
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published in the same issue of that periodical, Richard Stewart wrote
that “[a] global administrative law must, of course, draw on legal
principles and practices from many domestic and regional legal sys-
tems and traditions, as well as from sources in international law.””

Supranational institutions do not simply grow out of thin air.
The men and women who contributed to their design were citizens
of nation-states and had national examples in mind.

This “dialogue” between the supranational and national levels
of government show that they are less distant than might be thought
by those who see state sovereignty and globalization as opposites;
that they are open to reciprocal recognition or inclusion; that they
are not only two “layers,” one superimposed over another, as pre-
sumed by the “theorists” of “multilevel governance;” and that there
are, as noticed by Stewart, “two-way vertical linkages between the
domestic and international levels,” as well as a great deal of back-
and-forth between the levels.

If national legal principles, practices, and traditions can con-
tribute to shaping global administrative law, some questions may
still arise. Firstly: can national experience contribute not only to the
initial molding of supranational law, but also to its subsequent de-
velopment, so that supranational law is continuously “fed” with
transplants of national institutions and rules? Secondly: is this con-
tribution a “de facto” process, or is it regulated by law, so that trans-
plants are subject to detailed procedures and standards? Thirdly:
how are national principles, practices, and traditions chosen and bal-
anced with one another, and which national law should prevail?
Fourthly: can global law mirror national institutions without losing
its proper nature and function?

Celestina Iannone, Head of Unit, Research and Documentation Directorate, Court
of Justice of the European Union, for her kind support in identifying the Court of
Justice’s judgments on common constitutional traditions. This article is dedicated
with admiration to Richard Stewart and to his vast, seminal scholarly work in the
field of administrative law (on which I have written Richard B. Stewart e la scienza
americana del diritto amministrativo, in “Rivista trimestrale di diritto pubblico,”
2005, A. LV, n. 3, pp. 617-631).

' Benedict Kingsbury, Nico Krisch & Richard B. Stewart, The Emergence of
Global Administrative Law, 68 LAW & CONTEMP. PROBS. 15, 51 (2005).

2 Richard Stewart, U.S. Administrative Law: A Model for Global Administra-
tive Law?, 68 LAW & CONTEMP. PROBS. 63, 63 (2005).

3 1d at 67; Giacinto della Cananea, The Global, European and National Di-
mensions of Administrative Law, in LE FUTUR DU DROIT ADMINISTRATIF [THE
FUTURE OF ADMINISTRATIVE LAW] 103, 108 (John-Bernard Auby ed., 2019) (Fr.).
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These questions have become more relevant in the present day,
as de-globalization and anti-globalization seem to acquire promi-
nence, because the process of bottom-up transplantation can reduce
tensions between the global and national legal orders. But this pro-
cess can also trigger competition among national legal orders to in-
fluence the global space, and consequently weaken global regula-
tory regimes.

To examine the problem of the relationship between national
and global law, I have chosen an example of an institutionalized
bottom-up system: that established by Article 6 of the Treaty on Eu-
ropean Union (TEU).

II. A HIGHER LAW, MADE OF LOWER LAW

The Preamble to the TEU establishes two important principles:
respect for the past (“inheritance,” “history”) and subsidiarity (to
ensure that decisions are taken as closely as possible to the citizen).*
In particular, it states the importance of the following: “[d]rawing
inspiration from the cultural, religious and humanist inkheritance of
Europe, from which have developed the universal values of the in-
violable and inalienable rights of the human person, freedom, de-
mocracy, equality and the rule of law,” “[d]esiring to deepen the
solidarity between their peoples while respecting their Aistory, their
culture and their traditions,” and wishing “to continue the process
of creating an ever closer union among the peoples of Europe, in
which decisions are taken as closely as possible to the citizen in ac-
cordance with the principle of subsidiarity.”

Atrticle 2 of the TEU contains a basic recognition of the values
shared among the Member States, providing that “[t]he Union is
founded on the values of respect for human dignity, freedom, de-
mocracy, equality, the rule of law and respect for human rights . . . .
These values are common to the Member States.”®

While it is recognized that the “value” of respect for human
rights is common to, or shared by, the Member States, there is no
such express recognition of the “principles” regarding fundamental
rights, like free speech and freedom of association. Rather, the

4 See Consolidated Version of the Treaty on European Union Preamble, June
7,2016,2016 OJ. (C 202) 1, 15 [hereinafter TEU].

3 Id. at 15-16 (emphasis added).

® Id. at 17 (emphasis added).
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provisions enshrining them are found in various supranational
sources of law (the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms—ECHR—and the Charter
of Fundamental Rights of the European Union—CFR), but also in
what the constitutional traditions of the individual Member States
have in common with each other.

Common constitutional traditions clauses can be found in var-
ious supranational provisions. Article 6(3) of the TEU provides that:
“[flundamental rights, as guaranteed by the European Convention
for the Protection of Human Rights and Fundamental Freedoms and
as they result from the constitutional traditions common to the Mem-
ber States, shall constitute general principles of the Union’s law.””

A similar clause is found in the Treaty on the Functioning of
the European Union (TFEU), Article 340: “[i]n the case of non-con-
tractual liability, the Union shall, in accordance with the general
principles common to the laws of the Member States, make good
any damage caused by its institutions or by its servants in the per-
formance of their duties.”® In this case too, European law is
grounded on the law of the Member States, but with one major dif-
ference: reference is made to the “general principles of the laws,”
not to the “constitutional traditions” of the Member States.

The reference to the legal orders of the Member States of the
European Union (hereafter, Union) as sources of Union law is reit-
erated in the CFR, albeit with different wording—first “principles”
and later “traditions.” Article 41(3) of the CFR provides that
“[e]very person has the right to have the Union make good any dam-
age caused by its institutions or by its servants in the performance
of their duties, in accordance with the general principles common
to the laws of the Member States.” Article 52(4) of the CFR states
that “[i]n so far as this Charter recognises fundamental rights as they
result from the constitutional traditions common to the Member

7 Emphasis added. On the origins of the general principles of EC law see
PauL CraiG, UK, EU, AND GLOBAL ADMINISTRATIVE LAW: FOUNDATIONS AND
CHALLENGES 323 (2015).

8 Consolidated Version of the Treaty on the Functioning of the European Un-
ion art. 340, June 7, 2016, 2016 O.J. (C 202) 1, 193 [hereinafter TFEU].

? Charter of Fundamental Rights of the European Union art. 41, June 7, 2016,
2016 O.J. (C 202) 389, 402 [hereinafter CFR] (emphasis added).
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States, those rights shall be interpreted in harmony with those tradi-
tions.”"

A partial application of the same principle may be found in Eu-
ropean legislation. An example is Recital 34 of Regulation No.
1024/2013 on the European Central Bank (ECB), according to
which “[f]or the carrying out of its tasks and the exercise of its su-
pervisory powers,” the ECB should apply “the relevant Union law,
in particular directly applicable Regulations or Directives;” how-
ever, “[w]here the relevant Union law is composed of Regulations
and in areas where, on the date of entry into force of this Regulation,
those Regulations explicitly grant options for Member States, the
ECB should also apply the national legislation exercising such op-
tions.”"!

The common constitutional traditions clause of Article 6(3) of
the TEU has a precedent in Article 215(2) of the Treaty establishing
the European Economic Community (1957), which states that “[a]s
regards non-contractual liability, the Community must, in accord-
ance with the general principles common to the laws of Member
States, make good any damage caused by its institutions or by its
agents in the discharge of their duties.”'*> However, this provision
originates from the well-known Internationale Handelsgesellschaft
judgment (Case-11/70) handed down by the European Court of Jus-
tice (as the Union’s highest court was known then) in 1970, which
stated that:

[r]ecourse to the legal rules or concepts of national law in order

to judge the validity of measures adopted by the institutions of

the Community would have an adverse effect on the uniformity

and efficacy of Community law . ... The protection of such

rights, whilst inspired by the constitutional traditions common to

the Member States, must be ensured within the framework of the

structure and objectives of the Community.'?

19" Jd. at 404 (emphasis added).

' Council Regulation 1024/2013, 2013 O.J. (L 287) 63, 66 (E.U.).

12 Treaty Establishing the European Economic Community art. 215, Mar. 25,
1957, 51 AM. J. oF INT’L L. 865, 930, 298 U.N.T.S. 11, 86.

13 Case 11/ 70, Internationale Handelsgesellschaft v. Einfuhr-und Vorratsstelle
fiir Getreide und Futtermittel, 1970 E.C.R. 1126. On the history and sources of the
clause, see generally Sabino Cassese, The Constitutional Traditions Common to
the Member States of the European Union, 2017 RIVISTA TRIMESTRALE DI
DiriTTO PUBBLICO [PUB. L. Q. REV.] 939 (It.). See also Michele Graziadei & Ric-
cardo De Caria, The “Constitutional Traditions Common to the Member States”
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The importance of this clause has been stressed more recently
by the President of the Court of Justice of the European Union
(CJEU):

[a]ny European State wishing to join the EU must adhere une-

quivocally to the constitutional traditions common to the Mem-

ber States by ensuring compliance with democratic principles,

fundamental rights, and the rule of law. ... [O]nce a Member

State decides to join the EU, it must comply with a set of com-

mon values. It is thus assumed that after taking up EU member-

ship such a State will remain committed to defending liberal de-

mocracy, fundamental rights, and a government of laws, not

men. Recent developments show that this assumption cannot
simply be taken for granted.'*

There are two opposite points of view regarding the TEU
clauses that refer to common constitutional traditions as sources of
principles for European law. Some observers consider them “the
‘gold standard’ for examining the Union’s courts’ recourse to the
comparative law method,” and “as a source of inspiration in the in-
terpretation and discovery of general principles of E.U. law.”"* Oth-
ers find that “the Charter of Fundamental Rights contains so many
and such expansive fundamental rights that these constitutional tra-
ditions are likely to decline in relevance.”'®

in the Case-Law of the European Court of Justice: Judicial Dialogue at its Finest,
2017 RIVISTA TRIMESTRALE DI DIRITTO PUBBLICO [PUB. L. Q. REV.] 949 (It.);
Mario E. Comba, Common Constitutional Traditions and National Identity, 2017
RivisTA TRIMESTRALE D1 DIRITTO PUBBLICO [PUB. L. Q. REV.] 973 n. 4, 975 (It.);
Massino Fichera & Oreste Pollicino, The Dialectics Between Constitutional Iden-
tity and Common Constitutional Traditions: Which Language for Cooperative
Constitutionalism in Europe? 20 GER. L.J. 1097, 1102-05 (2019); Giovanni
Pitruzzella, Do Common Constitutional Traditions Matter in the Field of Regu-
lated Markets?, FEDERALISMI [FEDERALISMS], numero speciale 5, 2019, at 55 (It.).

14 Koen Lenaerts, New Horizons for the Rule of Law Within the EU, 21 GER.
L.J. 29,31 (2020).

5 Koen Lenaerts & Kathleen Gutman, The Comparative Law Method and the
Court of Justice of the European Union, in COURTS AND COMPARATIVE LAW 141,
152, 173 (Mads Andenas & Duncan Fairgrieve eds., 2015).

16 peter M. Huber & Andreas L. Paulus, Cooperation of Constitutional Courts
in Europe: The Openness of the German Constitution to International, European,
and Comparative Constitutional Law, in COURTS AND COMPARATIVE LAW 281,
299 (Mads Andenas & Duncan Fairgrieve eds., 2015).
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[11. EIGHT PECULIARITIES OF THE CLAUSE ON COMMON
CONSTITUTIONAL TRADITIONS

These Common Constitutional Traditions Clauses introduce an
entirely new manner of lawmaking. In particular, this type of con-
stitutional legislation has eight peculiarities.

The first is that the higher law is made up of the lower law,
through a process of absorption. Therefore, in the area of fundamen-
tal rights, the “general principles” of European law are the result of
a complex “two-way” process, because they first proceed from the
bottom up, and then from the top down. The higher law can derive
from lower law; the “general principles” do not drop down from the
top. This process launches a “dialogue” between the two levels of
government, and is proof of their reciprocal openness. “The inclu-
sion of Member State law in the concept of European law” produces
a “European conglomerate of legal norms of different legal or-
ders.”"’

The second peculiarity is that this vertical two-way procedure
also requires a horizontal, comparative process, because the com-
monalities must be discovered through a comparison of traditions.
Comparison becomes a part of the norm-setting procedure. How-
ever, at the same time, this use of comparison has an impact on the
identity of this branch of legal scholarship, which thus becomes an
instrument to develop concepts and institutions that transcend indi-
vidual national legal orders. Comparative law replaces legal com-
parison.'®

The third peculiarity is the continuity that this process estab-
lishes between the future and the past. The “general principles” that
must regulate future cases derive from what is common to the na-
tional regulations of the past. Thus, the future is also shaped on the
basis of measures issued over a long period of time. History be-
comes a part of the norm-setting procedure—a procedure that in-
cludes a temporal dimension.

17" Armin von Bogdandy, The Current Situation of European Jurisprudence in
the Light of Schmitt’s Homonymous Text, in MAX PLANCK INST. FOR COMPAR.
PuB. L. & INT’L L. 16 (MPIL Research Paper Series No. 2020-08, 2020).

% For a discussion of the methodologies of comparison, see generally Ran
Hirschl, Comparative Methodologies, in CAMBRIDGE COMPANION TO COMPAR.
CoNST. L. 11 (Roger Masterman & Robert Schiitze eds., 2019).
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The fourth peculiarity is that “general principles” do not derive
from national legislation but must be part of a tradition, and this tra-
dition must be shared by several countries. Therefore, the concept
of a common constitutional tradition is basically an anti-positivistic
one," as tradition also implies taking into account elements of fac-
tual situations and capturing the richness of history.

The fifth peculiarity is the discretion that this process leaves to
the interpreting authority, and in particular to the CJEU. This court
has the power to decide whether a given national constitutional tra-
dition effectively exists, as well as the number of converging na-
tional traditions that must be found in order to conclude that a tradi-
tion is indeed “common.” In addition, the CJEU can determine the
balance between common constitutional traditions and the ECHR
rules, as Article 6(3) of the TEU makes a combined reference to the
two sources.”’ References to common constitutional traditions leave
wide room for maneuvering, especially when made in conjunction
with other sources.?!

19 According to legal positivism, law is synonymous with positive norms, that
is, norms made by the legislator or considered as common law or case law.

20 TEU, supra note 4, at 19 (“as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms and as they result
from the constitutional traditions common to the Member States”) (emphasis
added).

2l Tt is therefore interesting to consider cases where the European Court of
Justice has decided only on the basis of the common constitutional traditions
clause, as that of equal treatment in the field of employment and occupation.
Decision C-193/17 states that “Directive 2000/78 does not itself establish the prin-
ciple of equal treatment in the field of employment and occupation, which origi-
nates in various international instruments and the constitutional traditions common
to the Member States, but has the sole purpose of laying down, in that field, a
general framework for combating discrimination on various grounds, including
religion and belief, as may be seen from its title and from Article 1 thereof (judg-
ments of 17 April 2018, Egenberger, C-414/16, EU:C:2018:257, paragraph 75,
and of 11 September 2018, IR, C-68/17, EU:C:2018:696, paragraph 67)”. Case C-
193/17, Cresco Investigation GmbH v. Achatzi, ECLLEU:C: 2019:43, q 75 (Jan.
22,2019). Previously, the Court, in the case C-147/08 (Romer) decided that “the
Directive does not itself lay down the principle of equal treatment in the field of
employment and occupation, which derives from various international instruments
and from the constitutional traditions common to the Member States, but has the
sole purpose of laying down, in that field, a general framework for combating dis-
crimination on various grounds (see Mangold, paragraph 74, and Case C-555/07
Kiiciikdeveci [2010] ECR I 0000, paragraph 20)”. Case C-147/08, Rémer v. Freie
und Hansestadt Hamburg, 2011 E.C.R. 1-3645. Similar statements can be found
in earlier judgments.
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The sixth peculiarity is that common constitutional traditions
provide legitimacy for the higher law. European law is legitimized
because general principles of European law can be established on
the basis of what is common to the European national traditions.
This is reassuring both for national legal orders (because they will
not lose their voice), and for the higher law (because in this way it
can overcome its legitimacy deficit).

The seventh peculiarity is that common constitutional tradi-
tions are not imposed as such, but are a source of principles that
must be derived through a process of percolation. General principles
are recognized on the basis of the law common to the national tradi-
tions.

The eighth peculiarity is that this manner of balancing national
and supranational law does not apply to all subject matters, but only
to fundamental rights.** This means that the framers of the European
“constitution” believed that in this area, history was particularly rel-
evant, and that the new European law should therefore bow to preex-
isting legal traditions. They did not wish to broaden the area within
which national traditions—if common to the national legal orders—
could influence general principles of European law. Constitutional
arrangements are excluded from the two-way process of norm-set-
ting.

IV. THE INSERTION OF SUPRANATIONAL REGIMES INTO NATIONAL
LEGAL ORDERS, AND VICE VERSA

I shall now take a step back and consider the insertion of supra-
national regimes into national legal orders, and, conversely, the in-
sertion of national legal orders into supranational regimes.

Since the decline of the State as the exclusive source of regu-
lation, supranational and national regimes have attempted to adjust
to each other’s competencies, trying to find a solution to the problem
of the simultaneous allocation of authority. There are numerous ex-
amples of this “dialogic” exercise.

One example is Article 38 of the Statute of the International
Court of Justice, which refers to the “general principles of law rec-
ognized by the civilized nations.”” Another was Article 4 of the

22 Contra Lenaerts & Gutman, supra note 15, at 173 (proposing a different
interpretation of “including, but not limited to fundamental rights”).
23 Statute of the International Court of Justice art. 38, 9 1 [hereinafter SICJ].
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Weimar Constitution of 1919, according to which “the generally ac-
cepted rules of international law are to be considered as binding in-
tegral parts of the law of the German Reich.”** Yet another is Article
10 of the Italian Constitution of 1948, which provides that “the Ital-
ian legal system shall conform to the generally recognised principles
of international law.”* These provisions are good examples of the
reciprocal openness of the “superior” and the “inferior” legal orders,
because they provide for adjustments in both directions.

The Italian legal historian Luigi Lacché noticed that “the con-
cepts of ‘common constitutional heritage’ and [common constitu-
tional traditions] are to be confronted . . . with those, for example,
of pluralism and complexity.”*® “We need to be aware of the fact
that myths and traditions are part and parcel of constitutional history
building,” and that “[a] constitution is at one and the same time a
factor of sharing and of separation, of identity and of difference.”’

Bottom-up, national regimes accept supranational primacy, but
with some exceptions, as may be seen in Solange I and II’® and in
the “counter-limits” doctrine® existing in some European national
legal orders. In these cases, while national legal orders accept the
primacy of a supranational body of law, they also wish to continue
having the final say.

While top-down, supranational legal systems assume that they
have superiority over national legal orders, they do recognize that
these orders have some room for maneuvering, resorting to doc-
trines of deference, subsidiarity or margins of appreciation, which
are all means of decentralization.

24 CONSTITUTION OF THE GERMAN REICH Aug. 11, 1919, art. 4.

25 Art. 10 COSTITUZIONE [CosT.] (It.).

26 Luigi Lacché, Crossing Boundaries: Comparative Constitutional History as
a Szp7ace of Communication, 15 GLOSSAE: EUR. J. OF LEGAL HisT. 125, 132 (2018).

Id.

28 See Case 11/70, Internationale Handelsgesellschaft v. Einfuhr-und Vor-
ratsstelle fur Getreide und Futtermittel, 1970 E.C.R. 1126; see also Bundesverfas-
sungsgericht [BVerfG] [Federal Constitutional Court] Oct. 22, 1986, 73 (Ger.)

29 See Corte cost., 10 aprile 2018, n. 115, Racc. uff. corte cost. 2018 (It.),
https://www.cortecostituzionale.it/documenti/download/doc/recent_judg-
ments/S_2018 115 EN.pdf. The counter-limits doctrine is a doctrine developed
by the Italian Constitutional Court, according to which the Court reserved itself
the competence to call into question the application of E.U. law when it comes to
measures that are likely to affect the supreme principles of the constitutional order,
in order to prevent the enforcement of the CJEU rulings.
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The crucial problem is, then, how can superior legal orders as-
sert themselves as higher law? In this context, the richest experience
is that of the European Court of Human Rights (ECtHR), that has
developed a test of proportionality based on counting (consensus)
as a means to confine the discretion (margin of appreciation) of na-
tional governments.*® This will be discussed further in Section 6.

V. COMMON CONSTITUTIONAL TRADITIONS AS A MEANS OF
INTERPRETATION

National constitutional principles, when common to the Mem-
ber States, constitute general principles of Union law, according to
Article 6(3) of the TEU. However, Article 52(4) of the CFR states
that “[i]n so far as this Charter recognizes fundamental rights as they
result from the constitutional traditions common to the Member
States, those rights shall be interpreted in harmony with those tradi-
tions.”*! The role of common constitutional traditions, in this case,
is different, as they are instrumental to the interpretation of funda-
mental rights.

It is important to ascertain how national constitutional courts
have read this rule of interpretation.

The Italian Constitutional Court, in the Taricco saga, made a
reference for a preliminary ruling to the CJEU with Order No.
24/2017, for an interpretation of the principle of legality as regulated
by Article 25(2) of the Italian Constitution in light of the CFR and
the “shared constitutional traditions of the Member States.”*

The same Italian court, with Judgment No. 269/2017, declared
that:

[t]he Court will make a judgment in light of internal parameters

and, potentially, European ones as well (per Articles 11 and 117

of the Constitution) . .. in a way consistent with constitutional

30" See Sabino Cassese, Une administration indirecte: La subsidiarité Jjudi-
ciaire a la CEDH, in “Subsidiarité: une médaille a deux faces?”’, DIALOGUE ENTRE
JUGES [DIALOGUE BETWEEN JUDGES] 2015, EUROPEAN COURT OF HUMAN RIGHTS,
11, 14 (2016); see generally DANIEL PEAT, Consensus Doctrine in the European
Court of Human Rights, in COMPARATIVE REASONING IN INTERNATIONAL COURTS
& TRIBUNALS 140 (2019).

! CFR, supra note 9, at 404 (emphasis added).

32 Corte cost., 23 novembre 2017, n. 24, Racc. uff. corte cost. 2017, 1, 3, 10
(It.) (translating Corte cost., 23 novembre 2017, n. 24, G.U. 2017, n. 5 (It.)),
https://www.cortecostituzionale.it/documenti/download/doc/recent_judg-
ments/O_24 2017.pdf.
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traditions, which are mentioned in Article 6 of the Treaty on Eu-
ropean Union and by Article 52(4) of the EUCFR as relevant
sources in this area.*®

Other national constitutional courts with long-standing tradi-
tions have followed an analogous line of reasoning.**

In Judgment No. 20/2019, the Italian Constitutional Court estab-
lished that it had to express its own evaluation, above all in light
of domestic constitutional provisions, on provisions which, like
those at issue here, while remaining subject to regulation by Eu-
ropean law, touch on principles and fundamental rights enshrined
in the Italian constitution and recognized by constitutional case
law. One purpose of this is to make its own contribution to ren-
dering effective the possibility, discussed in Article 6 of the
Treaty on European Union (TEU) [...] that the corresponding
fundamental rights guaranteed by European law, and in particu-
lar by the CFR, be interpreted in harmony with the constitutional
traditions common to the member states, also mentioned by arti-
cle 52(4) of the CFR as relevant sources.>’

Finally, the Italian Constitutional Court, with Order No.
117/2019, made a reference for a preliminary ruling to the CJEU
asking two questions:

a) whether Article 14(3) of Directive 2003/6/EC, since it is still
applicable ratione temporis, and Article 30(1)(b) of Regulation
(EU) No. 596/2014 must be interpreted as enabling Member
States not to sanction those who refuse to answer questions from
the competent authority if that could reveal their liability for
wrongdoing punished with administrative sanctions of a “puni-
tive” nature; b) whether, in the event of a negative answer to the
first question, the provision of Article 14(3) of Directive
2003/6/EC, since it is still applicable ratione temporis, and Arti-
cle 30(1)b of Regulation (EU) No. 596/2014 are compatible with
Articles 47 and 48 of the Charter of Fundamental Rights of the

3 Corte cost., 7 novembre 2017, n. 269, Racc. uff. corte cost. 2017, 1, 7 (It.)
(translating Corte cost., 7 novembre 2017, n. 269, G.U. 2017, n. 51 (It.)),
https://www.cortecostituzionale.it/documenti/download/doc/recent_judg-
ments/S_269 2017 EN.pdf.

34 See, e.g., Verfassungsgerichtshof [VfGH] [Constitutional Court], Mar. 14,
2012, ERKENNTNISSE UND BESCHLUSSE DES VERFASSUNGSGERICHTSHOFES
[VFSLG] No. U 466/11-18; U 1836/11-13 (Austria).

3 Corte cost., 23 gennaio 2019, n. 20. Racc. uff. Corte cost. 2019, at 1, 8 (It.)
(translating Corte cost., 23 gennaio 2019, n. 20, G.U. 2019, n 33 (It.)),
https://www.cortecostituzionale.it/documenti/download/doc/recent_judg-
ments/S_20 2019 EN.pdf.
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European Union, also in light of the case law of the European
Court of Human Rights on the subject of Article 6 ECHR and of
the constitutional traditions common to the Member States, inso-
far as those provisions require sanctions to be imposed also on
persons who refuse to answer questions from the competent au-
thority that could reveal their liability for wrongdoing punished
with administrative sanctions are “punitive” in nature.*°

The German Bundesverfassungsgericht, in its judgment of May 5,
2020 (para. 112) declared:

The ultra vires review must be exercised with restraint, giving
effect to the Constitution’s openness to European integration.
The interpretation and application of EU law, including the de-
termination of the applicable methodological standards, primar-
ily falls to the CJEU, which in Art. 19(1) second sentence TEU
is called upon to ensure that the law is observed when interpret-
ing and applying the Treaties. The methodological standards rec-
ognized by the CJEU for the judicial development of the law are
based on the (constitutional) legal traditions common to the
Member States (cf. also Art. 6(3) TEU, Art. 340(2) TFEU),
which are notably reflected in the case-law of the Member States’
constitutional and apex courts and of the European Court of Hu-
man Rights. The application of these methods and principles by
the CJEU cannot and need not completely correspond to the prac-
tice of domestic courts; yet the CJEU also cannot simply disre-
gard such practice. The particularities of EU law give rise to con-
siderable differences with regard to the importance and weight
accorded to the various means of interpretation. Yet the mandate
conferred in Art. 19(1) second sentence TEU is exceeded where
the traditional European methods of interpretation or, more
broadly, the general legal principles that are common to the laws
of Member States are manifestly disregarded. Against this back-
drop, it is not for the Federal Constitutional Court to substitute
the CJEU’s interpretation with its own when faced with ques-
tions of interpreting EU law, even if the application of accepted
methodology, within the established bounds of legal debate,
would allow for different views (BVerfGE 126, 286 <307>). Ra-
ther, as long as the CJEU applies recognised methodological
principles and the decision it renders is not arbitrary from an ob-
jective perspective, the Federal Constitutional Court must

36 Corte cost., 6 marzo 2019, n. 117, Racc. uff. corte cost. 2019, 1, 9-10 (It.)
(translating Corte cost., 6 marzo 2019, n. 117, G.U. 2019, n. 20 (It.)),
https://www.cortecostituzionale.it/documenti/download/doc/recent_judg-
ments/O_117 2019 EN.pdf.
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respect the decision of the CJEU even when it adopts a view

against which weighty arguments could be made. The mandate,

conferred upon the CJEU in Art. 19(1) second sentence TEU, to

ensure that the law is observed in the interpretation and applica-

tion of the Treaties necessarily entails that the CJEU be granted

a certain margin of error (cf. BVerfGE 126, 286 <307>; 142, 123

<200 and 201 para. 149>).%7

The direction taken by the German court differs from the Italian
one. The first, after bowing to common constitutional traditions, de-
clared that the CJEU cannot simply disregard the practice of domes-
tic courts and allowed for a “margin of error” on the part of the
CJEU, as is usually done by higher courts with respect to lower
courts. What is new is the different usage of the common constitu-
tional traditions clause by the German court, a usage that empha-
sizes the commonality of the traditions and, at the same time, the
practices followed by individual national apex courts, without even
trying to search for other traditions. This implies an attempt to “na-
tionalize” European law and the control performed by the CJEU
over national and E.U. law.

VI. THE ECTHR’S DOCTRINE OF CONSENSUS: “CoSi FAN TUTTE”

I shall now pause to reflect on the ECtHR’s doctrine of consen-
sus,*® which must be considered as a precedent to the common con-
stitutional traditions mechanism.

According to this doctrine, when reviewing the proportionality
of a country’s application of its margin of appreciation (i.e. discre-
tion), the ECtHR must consider how many ECHR Contracting
States have adopted a given interpretation of the Convention provi-
sion in question.>* An example may be seen in the case on abortion
in Ireland, in which the ECtHR also tested the compliance of na-
tional law with a common, recognized standard (the “consensus

37 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], 2 BvR
859/15,2 BvR 1651/15,2 BvR 2006/15, 2 BvR 980/16, May 5, 2020, 9 112 (Ger.),
https://www.bundesverfassungsgericht.de/SharedDocs/Down-
loads/EN/Verhandlungsgliederungen/Anleihenkaufprogramm.pdf? _blob=public
ationFile&v=2.

3 To which the ECtHR also refers with expressions such as “common
ground,” “common European approach,” “continuing international trend,” and
“evolving convergence”. See Cassese, supra note 30.

39 See Cassese, supra note 30.
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standard”).** The “higher” court must analyse and compare many
different national legal orders, ascertain whether a “consensus”
among them can be found, and balance that with the “superior”
rule.*! In this process of reception-circulation of legal rules among
parallel national legal orders, the principle of proportionality is used
as a facilitator.*> The job of the courts, then, is to evaluate the rele-
vance of the context of each national provision** and to establish the
relevant standard (consensus inquiry) by means of a comparative
process that leaves space for choice from among a number of op-
tions (“wertende Rechtsvergleichung”).** Integration of the princi-
ple of proportionality, which operates “vertically,” with the consen-
sus doctrine, which operates “horizontally,” is extremely important.
If the latter predominates, the principle of proportionality may lose
importance, as agreement among different legal orders becomes the
parameter against which to evaluate state action.

In these cases, national and supranational courts try to balance
national legal orders — that is, diversity—and supranational legal or-
ders—that is, uniformity.

However, the doctrine has presented some problems. One is
that the ECtHR has sometimes included references to legal solutions
adopted in countries that are not among the 47 members of the
Council of Europe, such as Canada or South Africa.*> Another is
that the ECtHR draws a difference between relevant and non-rele-
vant consensus. ¢

A consequence of the reasoning of the ECtHR is that the do-
mestic courts become interested in acquainting themselves with the
legal solutions adopted in other countries because of the

40 See GIORGIO REPETTO, ARGOMENTI COMPARATIVI E DIRITTI FONDAMENTALI
IN  EUROPA: TEORIE  DELL’ARGOMENTAZIONE E  GIURISPRUDENZA
SOVRANAZIONALE, NAPLES JOVENE 129, 134, 144, 184 (2011).

4 See Cassese, supra note 30.

42 See ALEC STONE SWEET & JUD MATHEWS, PROPORTIONALITY BALANCING
AND CONSTITUTIONAL GOVERNANCE: A COMPARATIVE AND GLOBAL APPROACH 1,
3 (2019).

3 See REPETTO, supra note 40, at 127.

4 See REPETTO, supra note 40, at 259, 264; see also Sabino Cassese, Legal
Comparison by the Courts, 9 REVISTA JURIDICA PIELAGUS [PIELAGUS L.J.] 21
(2010).

45 See Graziadei & De Caria, supra note 13, at 949, 959.

46 See id.
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implications that these may have in subsequent judgments concern-
ing the domestic system.

VII. ESTABLISHING PRINCIPLES THROUGH COMPARISON

The E.U. could have established a higher law on fundamental
rights that disregarded the various national legal orders and their rel-
evant provisions or traditions. However, it did not follow that path,
precisely in order to take into account the different national tradi-
tions, to let them—so to say—"speak” to each other, in an attempt
to find out what they have in common. Article 6 of the TEU is an
invitation to compare and find a common heritage.

When can one conclude that traditions are common? The sim-
plest answer is this: when a majority of countries accept the same
principles in practice. Therefore, “common” means “shared by a
majority of countries.” But this begs a question: should this majority
be counted in terms of countries or of population?

In the background of this question lies a more general problem,
that of the relations among national legal orders. One can imagine
three approaches to this problem.

The first and more traditional is the following: national legal
systems are inherently different, because they are the result of deci-
sions taken by national legislators or by national courts; however,
they are slowly converging under pressure deriving from common
problems.

According to the second approach, national legal systems were
once different from one another, but transplants and imitations have
introduced many common principles.

The third approach states that national legal systems have al-
ways had many common “ingredients” from the very beginning, and
it is only because of our intellectual nationalism that we assume
them to be diverse; on the other hand, these common principles dif-
fer from one another due to the different national contexts in which
they exist. Similar provisions are implemented in different ways, in
accordance with the varying contexts of each national system.

Notice the difference between the common constitutional tra-
dition*’ and the consensus approach, on the one side, and the

47 For cases in which the CJEU resorted to the clause, see Lenaerts & Gutman,
supra note 15, at 161-62, 170-73. See Graziadei & De Caria, supra note 13, at
949.
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methodology used in preparing the Principles of European Contract
Law and the Common Core of European Private Law, on the other.
These were also developed through a comparative exercise, but one
that resulted in choosing the most efficient solution—instead of the
solution applied by the majority of the countries—even if it had not
been adopted by any country at all.*®

Two mistakes should be avoided: cherry-picking and referenc-
ing to constitutional traditions that do not belong to the European
Union. To avoid cherry-picking, general guidelines can be estab-
lished to determine what is a common constitutional tradition. For
example, when the CJEU is called upon to implement the common
constitutional traditions clause, it could initiate a dialogue with na-
tional constitutional courts. These would then be required to identify
the national constitutional tradition surrounding a certain fundamen-
tal right in order to facilitate establishing what is indeed common.

To avoid referencing to constitutional traditions that do not be-
long to the European Union, it must be remembered that Article 6
of the TEU refers to the “constitutional traditions common to the
Member States.”*’ Therefore, to establish what is a common consti-
tutional tradition, the European interpreting authority cannot con-
sider non-European countries (non-Member States), even if they
have similar legal orders and belong to the same legal tradition, be-
cause foreign law cannot be a source of legal principles of the E.U..

An interesting example of a quest for commonalities and a dis-
covery of divergences that could not result in recognizing a common
constitutional tradition may be seen in the opinion of Advocate Gen-
eral Kokott, delivered on November 7, 2019 (in Case C-584/17 P
para. 82-89), where it was emphasized that

there are . .. very different ideas in the EU Member States re-

garding the contracting administration’s possible powers to act

as a public authority. Whilst German law, for example, strictly

rejects such powers, it is recognised in French law not only that

the administration has unilateral powers to amend and terminate

contracts in administrative law in the context of the contrat ad-

ministratif, but also that the administration may have recourse,

as part of the performance of any contracts .. . to its general

48 See Pietro Sirena, La scelta dei “Principles of European Contract
Law”(PECL) come legge applicabile al contratto 65 RIVISTA DI DIRITTO CIVILE
[J. Civ.R18.] 608, 612 (2019).

? TEU, supra note 4, at 19.
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prerogatives as a public authority under the financial rules” . . . .
[1]t is precisely the different approaches in the Member States
that show that there is no general principle whereby, when an
administration concludes contracts with individuals, it may never
have recourse to its general powers as a public authority or oth-
erwise act vis-a-vis its co-contractor as a public authority. Ac-
cordingly, the Commission’s power to adopt enforcement deci-
sions in order to recover debts arising under a contract also
cannot be rejected by reference to general principles of contract
law, as such principles simply do not apply in such a general way
to contracts of public authorities; instead, legal experts from var-
ious Member States have very different ideas in this regard.*
In addition,
in view of the very different models of contract of public author-
ities in the various legal traditions of the Member States, it is
perfectly conceivable that beneficiaries of subsidies that con-
clude grant agreements with the Commission like those at issue
here do not assume that the Commission can recover the funds
awarded under a contract not only by legal action, but also by
unilaterally adopting directly enforceable decisions as a public
authority.>!
The Advocate General concluded that in the light of the different
traditions in the Member States concerning public authorities’ con-
tracts and the case law of the E.U. courts, it is necessary to inform
the co-contractor, before the contract is concluded, of the Commis-
sion’s power to adopt enforcement decisions.

VIII. EUROPEAN AND NATIONAL IDENTITY: ARE NATIONAL LEGAL
ORDERS NECESSARILY UNCONNECTED?

Do European principles, derived from what the national consti-
tutional traditions have in common, necessarily conflict with na-
tional identities?>

To answer this question, one must first consider that the TEU
addresses both European and national identities. Recital 11 of the
TEU establishes the goal of “reinforcing the European identity.”™*

30" Case C-584/17 P, ADR Ctr. SpA v. Eur. Comm’n, ECLI:EU:C:2019:941,
99 82-84 (Nov. 7, 2019).

SU1d. 9 85.

2 See Comba, supra note 13, at 973.

33 TEU, supra note 4, at 16.
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Article 4 provides that “[t]he Union shall respect the . .. national
identities, inherent in their fundamental structures, political and con-
stitutional, inclusive of regional and local self-government,” of the
Member States.>*

According to the European legal order, therefore, the two iden-
tities are not mutually exclusive, and for extreme cases, there is an
ad hoc resolution procedure: national legal orders can react to the
development of principles of European law by using the counter-
limits doctrine in order to allow national identities to prevail.

This brings me to the more general point: are national legal or-
ders purely national, and necessarily not connected to one another?

The traditional point of view was expressed, in reply to Justice
Stephen Breyer’s dissent in Printz v U.S.,>° a 1997 case, by Justice
Nino Scalia:

Justice Breyer’s dissent would have us consider the benefits that

other countries, and the European Union, believe they have de-

rived from federal systems that are different from ours. We think
such comparative analysis inappropriate to the task of interpret-

ing a constitution, though it was of course quite relevant to the

task of writing one.

But is it true that every legal order has its own law, and that a
foreign legal system cannot benefit from comparison with a differ-
ent set of rules? And is it correct to affirm that writing a constitution
is an entirely different exercise from interpreting it?

My answer to these questions is negative. Consider what the
young British historian, Or Rosenboim, recently pointed out: when,
in 1946-1947, the Committee to Frame a World Constitution met in
Chicago, instead of replicating the U.S. Constitution or the Anglo-
Saxon model of democracy on a global scale, the choice was made
to “assemble([] an inspirational pool of constitutions” and to analyse
the legal traditions of China, India, France, Italy, Germany, and sev-
eral other countries.’® Elisabeth Mann Borgese, among the driving
forces behind this initiative, confirmed that the first problem was to

4 Id at 18.
33 521 U.S. 898,921 n.11 (1997).

56 OR ROSENBOIM, THE EMERGENCE OF GLOBALISM: VISIONS OF WORLD
ORDER IN BRITAIN AND THE UNITED STATES, 1939-1950, 187 n.66, 191 (2017).
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ascertain which national constitutional traditions were the most im-
portant ones.’’

The same is true for many national charters issued around that
time, such as the Italian Constitution of 1948, in preparation for
which a large-scale comparative exercise was undertaken.>® This ex-
ercise brought into the national charter many provisions that origi-
nated from foreign and different national constitutions: an example
is the rule governing relations between national and international
law, which was inspired by the similar provision contained in the
Weimar Constitution.>

Thirdly, “comparative law is no longer an impractical academic
discipline.”® It has been used by national courts as a “persuasive
authority or source of law,” to “[apply] normative models from com-
parative law where national law is undetermined,” “[review] factual
assumptions about the consequences of legal rules, or assumptions
about the universal applicability of rules or principles,” “to overturn
authority in domestic law,” or to “[develop] principles of domestic
law.”! Therefore, comparative analysis is as appropriate to the task
of interpreting a constitution as it is to the endeavour of writing one.

One can easily conclude that national law is not purely national,
because its sources must be traced in different legal orders, and that
supranational law is not entirely supranational, because it is also the
result of a comparative effort.

IX. THE COMMON LAW OF A EUROPEAN COMMUNITY

Let me turn again to Europe. In his seminal 1943—44 article on
“The Plight of European Jurisprudence,” Carl Schmitt®? wrote that

57 Sabino Cassese, Editors’ Choice of Books 2019, Sabino Cassese’s Choice,
18 INT’L J. CONST. L. 277, 278-79 (2020) (reviewing ROBERT M. HUTCHINS ET
AL., PRELIMINARY DRAFT OF A WORLD CONSTITUTION (1948), reprinted in A
CONSTITUTION FOR THE WORLD (1965)).

58 Sabino Cassese, “Le grandi voci lontane”: Ideali costituenti e norme cos-
tituzionali, RIVISTA TRIMESTRALE DI DIRITTO PUBBLICO [PUB. L. Q. REV.] 1, 2
(2018) (1t.).

59 See CONSTITUTION OF THE GERMAN REICH of Aug. 11, 1919, art. 4.

60 Mads Andenas & Duncan Fairgrieve, Courts and Comparative Law: In
Search of a Common Language for Open Legal Systems, in COURTS AND
COMPARATIVE LAW 3, 21 (Mads Andenas & Duncan Fairgrive eds., 2015).

81 1d. at 20.

62" Editors’ note: Carl Schmitt, though an influential figure in modern theories
of European law, was an active member of the German Nazi Party from 1933—
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there was a “genuine European community characterized by a true
common law.”® According to Schmitt, who wrote more than a dec-
ade before the European Community was established, “[t]he mean-
ing and content of essential concepts and institutions of the Euro-
pean peoples are surprisingly similar,” and there was “a specific and
typically European juridical standard in codification, legislation and
justice”®* due to mutual influences and receptions. Roman law was,
according to Schmitt, “the language of a jurisprudential community,
a recognized model of juridical thinking, and thereby a spiritual and
intellectual ‘common law.””® In a passage of a conversation be-
tween J.W. Goethe and J.P. Eckermann, Goethe was said to have
likened Roman civil law to a duck: sometimes it is visible, swim-
ming prominently on the surface of the water; other times, it is hid-
den, diving amid the depths, but, nevertheless, it is still there.®
Today, the duck has finally disappeared and will not re-emerge.
The Roman law tradition, that provided the basic concepts of law
and a shared model of legal thinking in Europe—and in other parts
of the world—for a long period after the fall of the Roman Empire,
no longer plays that dominant role. Moreover, the Roman law tradi-
tion was basically a tradition of civil law; in recent times, it is public
law that has developed and become more prominent. Therefore, Ro-
man law is decreasingly useful as a source of paradigms, as this

1945, described by some as “the leading legal theorist of the Third Reich.” D.A.
Jeremy Telmen, Should We Read Carl Schmitt Today?, 19 BERKELEY J. INT’L L.
127, 127 (2001) (book review). Briefly detained by the Allies as a potential de-
fendant at Nuremburg, Schmitt was “obstinately unrepentant” and was not permit-
ted to return to an academic position after his release without charge. Lars Vinx,
Carl Schmitt, STAN. ENCYCLOPEDIA PHIL., https://plato.stanford.edu/ar-
chives/spr2016/entries/schmitt/ (last updated Oct. 1, 2014). Schmitt’s career as a
scholar was “intimately involved with Nazism and anti-Semitism,” Detlev F.
Vagts, Carl Schmitt in Context: Reflections on a Symposium, 23 CARDOZO L. REV.
2157, 2157 (2002), and his works and influence should be considered with that
context in mind. Cf. Telmen, supra (concluding that Schmitt is best read alongside
his Weimar contemporaries who “chose to support democracy over fascism.”).
The New York University Environmental Law Journal does not in any way en-
dorse Carl Schmitt’s views.

63 Carl Schmitt, The Plight of European Jurisprudence, 83 TELOS, 37, 39
(1990).

64 1d. at 37.

65 Schmitt, supra note 63, at 43.

6 See JOHANN WOLFGANG VON GOETHE & JOHANN PETER ECKERMANN,
CONVERSATIONS OF GOETHE WITH JOHANN PETER ECKERMANN (J. K. Moorhead
ed., John Oxenford trans., 2014) (1998).
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novel branch of law requires an entirely new set of guiding princi-
ples.

The transition from Roman law to the present situation does not
mean that the different European legal orders are separated, each
with its own legal system. Quite the contrary. There are a number of
common legal principles in the European area and there is not only
a body of case law in Europe, but, rather, also a European case law,
that acts as a unifying factor. These common legal principles are not
simply a mosaic of national rules and institutions.

The most evident element is the presence of a body of higher
law produced by the European legislature; a higher law that is im-
posed on the national legal orders of the Member States. As noted
by many authors, national legal orders already had much in common
with one another before the Union was established. However, Union
law has now become a dominant actor in the area.

Still, among the different legal systems, a complex web of in-
terrelations exists. Vertically, between the two levels of govern-
ment, there is a permanent two-way process. From the bottom up,
national institutions and rules are transposed into the higher law.
From the top down, higher law has an impact on national legal or-
ders.

Horizontally, national legal orders compare themselves collec-
tively and with each other, and consequently there are transplants,
approximations, and receptions.

As legal institutions and rules are not separated from societal
traditions and environments, there are other complex interactions:
each “foreign” element is adjusted to the national context and its
specific traditions. This may require further adjustments, such as in-
terventions by the CJEU.

The underlying factor of unity is what Immanuel Kant called,
in his seminal work on perpetual peace, Der wechselseitige Eigen-
nutz, the reciprocal interest that is activated, for example, by trade.®’

This complex web of interactions raises the question of the role
of comparison. This exercise is used not only to know foreign legal
orders, and to borrow legal paradigms and methodologies, but also
to copy them and recognize common features, as a means of

67 IMMANUEL KANT, PERPETUAL PEACE: A PHILOSOPHICAL ESSAY 157 (Mary
Campbell Smith trans., G. Allen & Unwin Ltd. 1903) (1795).
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interpretation, in order to develop new law. From legal comparison,
we move into the realm of comparative law.

The new pluralist, multipolar, open legal scene is based on an
entirely different context, compared to that considered by twentieth
century scholars: today, there is no guiding legal culture, as the Ro-
man paradigms are now in the background; there is juridification on
a vast scale, and therefore an enormous amount of legal rules that
require systematization by lawyers; and much less rigidity in terms
of the sources of law, as well as competition among the legal actors.

Comparing the European Union to the United States, the legal
scholar Guido Calabresi observed:

I believe that the United States is much more divided in terms of

values than is Europe — I am talking about the core, old Europe,

because those countries share similar values. And that may be
why Europe can stand not having a strong central government.

Consider the death penalty. Countries that have the death penalty

may not join the European Union. In the United States, opinions

are widely divergent on that topic.®®

X. THE DANGERS OF RESORTING TO COMMON CONSTITUTIONAL
TRADITIONS TO ESTABLISH EUROPEAN LEGAL PRINCIPLES

The common constitutional traditions clause raises many ques-
tions and presents some dangers.

The first lies in the ambiguity of the word “tradition.” What is
a tradition? Tradition includes interpretation, implementation, con-
ventions, practices, customs . . . in one word, “living law.” Law in
action is as relevant, or perhaps even more relevant, than law in
books. But the same principles may have different implementations.
Should a time requirement be established to conclude that there is
indeed a tradition? What about the “invention of traditions,”® or
traditions that have been forgotten? Is it advisable to choose an au-
thority or a procedure empowered to determine when there is a com-
mon constitutional tradition? If yes, how could it be established?

Second: to whom is the clause directed? Is the common consti-
tutional traditions clause addressed to the European legislator called

%% Guido Calabresi, Remarks of Hon. Guido Calabresi, 65 N.Y.U. ANN. SURV.
AM. L. 435, 436 (2010).

0 See generally Eric Hobsbawm, Introduction: Inventing Traditions, in THE
INVENTION OF TRADITIONS 1 (Eric Hobsbawm & Terence Ranger eds., 1983).
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upon to develop the “general principles” in legislation; to the CJEU,
which is required to interpret European law in the light of such prin-
ciples; or to the European Commission, the task of which is to im-
plement European law in accordance with those “general princi-
ples?” In practice, the main “customer” of Article 6(3) of the TEU
has been the CJEU, which originated the clause and referred to it in
approximately a hundred decisions.”

Third: from the common constitutional traditions, can Euro-
pean courts and legislators only derive “general principles” that act
as a source of law, or can they also derive criteria for the interpreta-
tion of European and national law?

Fourth: if the two diverge (ECHR and constitutional traditions
common to the Member States), which one should prevail? Should
common constitutional traditions play a residual or a dominant role?

Fifth: can “general principles” regarding fundamental rights be
“petrified” into what is common to national constitutional tradi-
tions?”! Should European authorities also look to evolving tradi-
tions?

XI. CAN COMMON NATIONAL TRADITIONS SHAPE GLOBAL
ADMINISTRATIVE LAW?

Let me now return to the initial question—"“who is shaping
global law?”—and leave the European scene to return to the global
space. Is it possible to transpose rules like the European one into the
global space?

National traditions have an impact on global law. National le-
gal cultures migrate into the global space. The transplant of national
institutions into international organizations is a significant and fre-
quently occurring phenomenon, as may be seen in the cases of the
international secretariat developed within the League of Nations in
accordance with the British administrative tradition of neutrality, of
the United Nations Administrative Tribunal, introduced in accord-
ance with the French administrative culture and of the International

70" See Graziadei & De Caria, supra note 13, at 958-59 (identifying one hun-
dred decisions referencing these principles, as of July 2017).

"1 See Catarina Santos Botelho, Constitutional Narcissism on the Couch of
Psychoanalysis. Constitutional Unamendability in Portugal and Spain, 21 EUR. J.
L. REFORM 345, 345 (2019) (“Can the constituent power of the people be petrified
in one historical constituent decision and constrain future democratic transi-
tions?”).
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Civil Service Commission created at the United Nations along the
lines of the United States Civil Service Commission.”

However, all these transplants were the product of de facto de-
cisions, due to the role played by certain nations or actors in the
shaping of global institutions, while Article 6(3) of the TEU estab-
lishes a rule that acts as a revolving door. Moreover, these trans-
plants involved—in the majority of the cases—only one nation:
there was one lender and one borrower. The TEU Article 6(3) rule,
on the other hand, involves traditions of many countries and requires
making comparisons among them.”

Another matter is institutionalizing the process by which na-
tional traditions become part of a higher law, because in this case,
the migration would be recognized and regulated by the higher law,
which would open its doors to the lower law. The first type of mi-
gration of national traditions into the supranational space is episodic
and unregulated, while the second is regular and institutionalized.

This process of enlarging the area of general principles in the
global space is paradoxical, as it is the result of the combined action
of a higher law, which opens the way to the lower law, and lower
law, which through this arrangement, becomes a part of higher law.

This might not be the only contradictory process in global gov-
ernance since the global disorder arising in 2015.7

72 See Sabino Cassese, Relations between International Organizations and
National  Administrations, in XIXTH INTERNATIONAL CONGRESS OF
ADMINISTRATIVE SCIENCES ACTES PROCEEDINGS, 159, 171 (1985).

3 See TEU, supra note 4, at 19.

4 See Benedict Kingsbury, Frontiers of Global Administrative Law in the
2020s, in FRONTIERS OF PUB. L. 41, 50, 67 (Jason NE Varuhas & Shona Wilson
Stark eds., 2019) (“Popular cynicism or indifference were accompanied by active
resistance to particular visible or symbolic markers of ‘global governance’ at
work. Donald Trump campaigned successfully in 2016 on opposition to TTP and
a whole set of other trade agreements. His administration energetically extracted
the US from commitments to the Paris Climate Agreement of 2015, the United
Nations Educational, Scientific and Cultural Organization, and the Arms Trade
Treaty. It largely opposed investor-state dispute settlement during the North Amer-
ican Free Trade Agreement renegotiations, so that its role in the 2018 Canada-
Mexico-US Agreement (USMCA) is now much diminished; the US acted asser-
tively against any glimmers of International Criminal Court action directed to the
US; and (in continuation of Obama-era approaches) it obstructed the WTO Appel-
late Body’s replenishment. President Bolsonaro, inaugurated as President of Brazil
in early 2019, employed similar rhetoric on some international issues (including
the Paris Climate Agreement). Within the E.U., nationalist (and in some cases pop-
ulist) leaders in several countries took sceptical positions on what had previously
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Transplanting a common constitutional traditions process from
the Union into the global space may help balance the need for uni-
formity and respect for diversity and reduce the tensions between
national governments and global governance. However, it may en-
counter additional difficulties.

In the global space, there are not twenty-seven nation-states, as
in supranational European governance, but rather almost two hun-
dred. The European countries are already bonded by historical ties
and a common culture, which cannot be said for all of the nation-
states of the world. It is far more arduous to find out what all of these
nation-states have in common. Moreover, global regulatory regimes
are divided and self-contained, without a superior authority having
the power to impose the complex mechanisms for discovery and
recognition of the commonalities among them. On the other hand,
global regulatory regimes, which do not have a constitution, need a
set of common general principles.

These difficulties notwithstanding, there are examples of
norms that try to “bridge the gap between international law and the
major legal systems of the world.””® One is the already mentioned
Article 38 of the Statute of the International Court of Justice, which
refers to the “general principles of law recognized by the civilized
nations” and is regarded as a rule to which all international courts
and third-party dispute settlers may resort.”®

Another one is Article 21.1(c) of the Statute of the International
Criminal Court, according to which, if the statute and rules of pro-
cedure, treaties, principles, and rules of international law fail to re-
solve a dispute, the court shall apply “general principles of law de-
rived by the Court from national laws of legal systems of the
world.””

been received ideas about the European project.” Briefly, these recent years have
been “a period in which the UN Charter order and the subsisting North Atlantic
global governance legacy co-exist with re-assertive nationalism and even deglob-
alisation in the North Atlantic region, a power shift away from that region, new
ordering forms such as the Chinese infrastructure-based Belt and Road Initiative,
and a tilt in US practice toward transactional governance and against institutional-
ised governance and multilateral treaties.”).
> GIACINTO DELLA CANANEA, DUE PROCESS OF LAW BEYOND THE SATE,

REQUIREMENTS OF ADMINISTRATIVE PROCEDURE 160 (1st ed. 2016).

76 1d. at 158.

77" Statute of the International Criminal Court art. 21, 9| 1[hereinafter SICC].
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In both cases, as in the European case, global law must turn to
national law, and “the transposition of national rules into interna-
tional law necessarily implies the comparison of the municipal laws
of states.””® As occurs in the European case, the difficult problem
concerns the choice of laws to be compared.” Just like in the Union,
there is no clear dividing line between domestic and supranational
law.

Still, the global provisions that require comparison among na-
tional legal systems in order to establish global principles possess
the following peculiarities. The Statute of the International Court of
Justice (1945) refers to “civilized nations,”*° while the International
Criminal Court Statute (1998) refers to the “legal systems of the
world”—and, therefore, also to the legal systems of non-state par-
ties.®!

Moreover, unlike the European case, global law empowers
only courts to take into account national law in order to establish
applicable principles.®

Finally, in the case of the International Criminal Court, the
Court can resort to the “legal systems of the world” only if there is
no applicable rule in the International Criminal Court Statute, its
rules of procedure, or in treaties, principles, and rules of interna-
tional law. Therefore, other legal systems are a subsidiary source.

CONCLUSION

The conclusions of this essay are simple. Establishing a two-
way road between national and global law may be useful to both
bodies of law in order to enable them to communicate and reduce
conflicts between the local and the global. This communication may
indeed be fruitful for judicial dialogue between the two; however, it
may also be instrumental for other legal operators—rule-makers, ar-
bitrators, dispute-settlers, and law-enforcement officials. Refer-
ences and comparisons might be extended beyond certain national

78 Bernard Dutoit, Comparative Law and Public International Law, in
INTERNATIONAL LAW IN COMPARATIVE PERSPECTIVE 67, 72 (William E. Butler
ed., 1980).

7" See id. at 73.

SICJ art. 38, supra note 23, atq 1.

81 gs1CC art. 21, supranote 77, at g 1.

And international courts have been reluctant to do so explicitly. See Dutoit,
supra note 78, at 72—73.
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legal systems, for example beyond those of the “civilized coun-
tries.” Still, prioritizing the developmental side of the law cannot be
avoided. Finding out what is common worldwide, among many na-
tional legal systems, poses a new challenge for legal comparative
scholarship.



