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INTRODUCTION

Last term, in West Virginia v. EPA, the Supreme Court invali-
dated the United States Environmental Protection Agency’s (EPA)
Clean Power Plan as exceeding the agency’s authority under section
111 of the Clean Air Act (CAA).! But the Court’s decision has im-
plications that go far beyond the Clean Power Plan, the goals of
which had already been met.’> In announcing an expansive,
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L' See West Virginia v. EPA, 142 S. Ct. 2587, 2616 (2022).

2 See CHARLES KOMANOFF, THE GOOD NEWS TRUMP COULDN’T KILL: THE
CLEAN ELECTRICITY BOOM IS DOING MORE THAN FRACKING TO DECARBONIZE
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amorphous, textually-ungrounded “major questions doctrine,” the
Court’s conservative majority has made it far easier for those who
dislike regulation to succeed in having the regulation struck, espe-
cially when that regulation really matters—when it deals with major
problems, has major economic and other implications, and when it
reflects major (or any) innovation and creativity on the part of the
agency. In other words, in the climate change context, the major
questions doctrine will enable fossil fuel companies and aligned
states to undermine climate regulations unless—as is not generally
and may never be true—Congress instructed the agency to regulate
in the way it did in a plain statement with specific language.

West Virginia and its major questions doctrine is a problem for
regulatory efforts to address climate change. Indeed, the major ques-
tions doctrine is already being invoked against a range of federal
climate-related proposed regulations.® Because of political polariza-
tion and the structure of our federal government, we have and will
continue to see federal regulation largely grounded on relatively old
statutes that were enacted before climate change was perceived (by
many) as an existential problem. Thus, any regulatory efforts re-
garding climate change will continue to be based on statutes that, at
least arguably, do not specifically authorize the kind of climate reg-
ulation we need in the way the major questions doctrine seems to
demand. The Supreme Court’s invocation of the major questions
doctrine in striking down the Biden administration’s student debt
forgiveness plan only underscores that the major questions doctrine
will be tool to undermine regulation and other government initia-
tives.*

AMERICA’S POWER SECTOR 2 (2020), https://www.komanoff.net/fos-
sil/The_Good News_Trump Couldn't Kill.pdf (“We find that in 2019 the U.S.
electricity sector reduced its emissions of carbon dioxide from 2005 levels by 33
percent, thus surpassing, eleven years ahead of schedule, the Obama Administra-
tion’s Clean Power Plan goal of a 32 percent cut in electricity-generation carbon
emissions from 2005 to 2030.”).

3 See Dan Farber, The Car Rule and the Major Questions Doctrine,
LEGALPLANET (Apr. 24, 2023), https://legal-planet.org/2023/04/24/the-car-rule-
and-the-major-questions-doctrine (explaining that “[e]ver since the Supreme
Court decided West Virginia v. EPA, conservatives and industry interests have
claimed that just about every new regulation violates the major question doctrine,”
including EPA’s proposed fuel economy standards).

4 See Biden v. Nebraska, 143 S. Ct. 2355, 2375 (2023) (quoting West Vir-
ginia, 142 S. Ct. at 2608) (affirming that “experience shows that major questions
cases ‘have arisen from all corners of the administrative state,” and administrative
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But while West Virginia and the major questions doctrine pose
a substantial obstacle to federal climate regulation, they could be
used as a tool to buttress climate litigation based on state public nui-
sance law. These claims, which are pending in many courts across
the country,’ face the risk of dismissal based on the doctrine of fed-
eral preemption. But the very logic of the major questions doctrine
works against federal preemption arguments, since those arguments
are based on the absence of either any congressional statement of
intent to preempt or any specific delegation to any federal agency to
preempt through regulation. Whether state claims are preempted
would arguably be included in any reasonable version of what con-
stitutes a major question.

Of course, logic and doctrinal consistency do not always gov-
ern judicial decision-making. But to the extent they do, West Vir-
ginia and the major questions doctrine, while perhaps limiting fed-
eral regulatory creativity to address climate change, may be, in
effect, a liberating force with respect to the use of state law as a
climate change tool. And the preemption-limiting effect of West
Virginia should extend to many contexts outside climate change.

Part I discusses the West Virginia decision and the uncertain
contours of the major questions doctrine that it made a centerpiece
of judicial review of federal regulation. Part II reviews the ways in
which this new doctrine undercuts traditional understandings of fed-
eral preemption, focusing particularly on how regulatory and im-
plied preemption run afoul of the major questions doctrine given
congressional silence and the impact on state sovereignty. Part 111
describes the preemption and preemption-like theories that have and
could be used to dismiss state climate litigation and explains how
West Virginia can be used to rebut these preemption arguments. One
of our points is that West Virginia may prove to be an especially
powerful precedent in arguing against so-called “preemption by
rule,” or federal preemption that is based on a federal agency rule
purporting to preempt state law.

action resulting in the conferral of benefits is no exception to that rule.”). See also
id. at 2378 (Barrett, J., concurring) (defending the major questions doctrine as a
doctrine that “situates text in context”).

3 See U.S. Climate Change Litigation, SABIN CTR. FOR CLIMATE CHANGE L.,
http://climatecasechart.com/case-category/common-law-claims/ (last visited Jan.
7,2024) (listing numerous such cases).
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We do not endorse West Virginia but it is part of our law now.
The major questions doctrine can be invoked both against regulatory
initiatives and, as we seek to show, in support of them in some in-
stances involving state law.

I. CONTOURS OF THE MAJOR QUESTIONS DOCTRINE

A. The Law Before West Virginia v. EPA

Before West Virginia, the Court’s decision in Chevron v. Nat-
ural Resources Defense Council meant that courts would defer to
reasonable agency interpretations of statutes where Congress has
not clearly resolved an ambiguity in the law.® Chevron “transformed
judicial review of agency interpretations of federal statutes” and
was named the most cited case in all of American administrative
law.® In that case, the Court held that, when an agency interprets an
ambiguous statute, courts should first look to whether Congress has
answered the precise question at issue and, if not (as in the case of
ambiguity), should defer to the agency’s interpretation as long as
that interpretation is reasonable.” Because the Chevron doctrine de-
ferred to agency expertise, it radically changed how EPA operated
by opening up a “policy space” for agency decision-making—that
is, “a range of permissible interpretive discretion, within which a
variety of decisions that the agency might make would be legally
defensible to varying degrees.”!® In other words, “Chevron opened
up and validated a policy-making dialogue within agencies about
what interpretation the agency should adopt for policy reasons,

6 See Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837
(1984).

7 Jason J. Czarnezki, An Empirical Investigation of Judicial Decisionmaking,
Statutory Interpretation, and the Chevron Doctrine in Environmental Law, 79 U.
CoLo. L. REV. 767, 768 (2008).

8 See Christopher Walker, Most Cited Supreme Court Administrative Law
Decisions, YALE J. REG. NOTICE & COMMENT (Oct. 9, 2014), https://
www.yalejreg.com/nc/most-cited-supreme-court-administrative-law-decisions-
by-chris-walker/.

9 See Chevron US.A., Inc., 467 U.S. at 84244,

19 E. Donald Elliott, Chevron Matters: How the Chevron Doctrine Redefined
the Roles of Congress, Courts and Agencies in Environmental Law, 16 VILL.
Env’T.L.J. 1, 12 (2005).
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rather than what interpretation the agency must adopt for legal rea-
sons.”!!

From the beginning, however, this framework was criticized as
giving agencies too much power to interpret statutes, in part because
commentators believe the authority to interpret ambiguous grants of
power might effectively delegate legislative power to an executive
agency.'? Indeed, it was the concern over improper delegation that
led the Supreme Court in earlier cases to refuse to defer to an
agency’s interpretation of an ambiguous statute, which in turn set
the stage for West Virginia. For example, in MCI Telecommunica-
tions Corp. v. American Telephone & Telegraph Co., the Supreme
Court held that the Federal Communications Commission could not
use its power to “modify” requirements under the Communications
Act of 1934 to make such requirements voluntary: “It is highly un-
likely that Congress would leave the determination of whether an
industry will be entirely, or even substantially, rate-regulated to
agency discretion—and even more unlikely that it would achieve
that through such a subtle device as permission to ‘modify’ rate-
filing requirements.”"® Similarly, in FDA v. Brown & Williamson
Tobacco Corp., the Court rejected the Food and Drug Administra-
tion’s (FDA) attempt to regulate cigarettes as “drug delivery de-
vices” under expansive and ambiguous statutory language of the
Food, Drug, and Cosmetic Act'* by holding that “Congress could
not have intended to delegate a decision of such economic and po-
litical significance to an agency in so cryptic a fashion.”'?

However, while emanations of the major questions doctrine in-
deed found their way into Supreme Court cases, these cases focused
primarily on questions of statutory interpretation—whether

o

12 See, e.g., John F. Duffy, Administrative Common Law in Judicial Review,
77 Tex. L. REv. 113, 199 (1998) (“Given the prevalence of such statutory delega-
tions, it may be a major error to treat any ambiguity as a delegation to an agency.”);
Jack Beerman, End the Failed Chevron Experiment Now: How Chevron Has
Failed and Why It Can and Should be Overruled, 42 CONN. L. REV. 779, 796-97
(2010) (“The problem with the first purported basis for the Chevron doctrine, that
statutory ambiguity indicates congressional intent to delegate interpretive author-
ity to the administering agency, is that in most circumstances it is false, a presump-
tion that might be charitably called a legal fiction.”).

13" See MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 231 (1994).

14 21 U.S.C. §§ 301-399i.

15" See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160 (2000).
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Congress might have intended to grant an agency expansive powers
through ambiguous language. In Whitman v. American Trucking As-
sociations, Inc., for example, the Supreme Court held that EPA
could not take into account costs when setting air quality standards
because Congress had not made cost an explicit consideration under
the CAA.'® In response to agency arguments that vague statutory
language allowed it to do so, the Supreme Court stated flatly that
Congress “does not, one might say, hide elephants in mouseholes.”!”

Then, in a pair of so-called “shadow docket”'® cases in 2021
and 2022, the Supreme Court began moving away from the Chevron
framework, focusing instead on the political and economic signifi-
cance of the agency’s claim to power. In Alabama Association of
Realtors v. Department of Health and Human Services, the Court
vacated a stay that a lower court had imposed on its own order over-
turning the Center for Disease Control’s (CDC) eviction morato-
rium.'® The CDC had imposed an eviction moratorium based on its
statutory authority under section 361(a) of the Public Health Service
Act “to make and enforce such regulations as in [the Surgeon Gen-
eral’s] judgment are necessary to prevent the introduction, transmis-
sion, or spread of communicable diseases from foreign countries
into the States or possessions, or from one State or possession into
any other State or possession.”?” The Supreme Court, though, held
that an eviction moratorium under such authority was going too far
because “[e]ven if the text were ambiguous, the sheer scope of the
CDC’s claimed authority under § 361(a) would counsel against the
Government’s interpretation.”!

Similarly, in National Federation of Independent Business v.
Department of Labor, the Supreme Court stayed the Occupational
Safety and Health Administration’s vaccine mandate for all employ-
ers with at least one hundred employees by noting that issuing the
mandate was a power of “vast economic and political significance”

13 See Whitman v. Am. Trucking Ass’ns, Inc., 531 U.S. 457, 468 (2001).

1d.

18 See generally STEPHEN VLADECK, THE SHADOW DOCKET (2023) (offering
an extended explanation and critique of the shadow docket, which generally refers
to cases the Supreme Court resolves without briefing and argument and often with-
out any written opinion).

19 See Ala. Ass’n of Realtors v. HHS, 141 S. Ct. 2485, 248788 (2021).

20 42 U.S.C. § 264(a).

2 Ala. Ass'n of Realtors, 141 S. Ct. at 2489,
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and thus the agency could not rely on a statute that allowed the
agency to act where “employees are exposed to grave danger from
exposure to substances or agents determined to be toxic or physi-
cally harmful.”** Despite the fact that the statute arguably covered
the agency action, the Supreme Court demanded in such cases that
Congress be far more explicit than it usually is, or than the Court
itself had demanded in the past.

B. West Virginia v. EPA

These “shadow docket” cases set the stage for West Virginia,
where the Supreme Court hardly paid lip-service to the statutory in-
terpretation question, making clear that it was now focused on cur-
tailing agency power in cases involving “vast economic and politi-
cal significance.”* West Virginia dealt with the question of whether
EPA’s ability to demand the “best system of emissions reduction”
pursuant to section 11(d) of the CAA allowed the agency to demand
that states shift electricity generation from coal to natural gas, and
from natural gas to renewables.?* The agency (and the dissent) ar-
gued that the statutory term “system” was a broad enough term to
encompass what the agency wished to achieve.” Chief Justice Rob-
erts’s opinion for the majority, however, held that “in certain ex-
traordinary cases, both separation of powers principles and a practi-
cal understanding of legislative intent make us ‘reluctant to read into
ambiguous statutory text’ the delegation claimed to be lurking
there.”*® According to the majority, “something more than a merely
plausible textual basis for the agency action is necessary. The
agency instead must point to ‘clear congressional authorization’ for
the power it claims.”?” The result is that EPA can regulate green-
house gas emissions within the confines of individual power plants
but cannot compel states to shift the overall composition of their

22 Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health
Admin., 142 S. Ct. 661, 66365 (2022).

23 West Virginia v. EPA, 142 S. Ct. 2587, 2605-10 (2022).

24 See id. at 2599-2600.

25 See id. at 261415, 2629-30.

26 Jd. at 2609 (quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324
(2014)).

27 1d. (quoting Util. Air Regul. Grp., 573 U.S. at 324).
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power source inputs (e.g., from coal to natural gas, or natural gas to
wind).?®

As several scholars have noted, there are many ambiguities in-
herent in this so-called major questions doctrine.? First, it is hardly
self-evident what constitutes issues of “vast economic and political
significance.”® The Court says these decisions will be guided to a
degree by “common sense.”*' We might thus expect much judicial
randomness with respect to the threshold issue of whether a case
poses a “major question,” with judges deciding this issue based on
their political leanings more than on any objective factors. Second,
even if a case is “major,” it is similarly ambiguous how clear Con-
gress needs to be in order for an agency claim to power to survive
judicial scrutiny. Again, given the Court’s limited guidance on this
issue, we might expect many random results.

C. Is Preemption a Major Question? Often, Maybe Always.

Aside from the general objections to the so-called major ques-
tions doctrine, there is also the question of how this doctrine would
play out in various areas of law. We focus on preemption, which has
an impact on every substantive area and may well prove to be a

28 See Richard L. Revesz, SCOTUS Ruling in West Virginia v. EPA Threatens
All Regulation, BLOOMBERG L.: ENERGY & ENV’T BLOG (July 8, 2022, 4:00 AM),
https://news.bloomberglaw.com/environment-and-energy/scotus-ruling-in-west-
virginia-v-epa-threatens-all-regulation (explaining EPA’s regulatory options after
West Virginia and noting that “the court took issue with the additional requirement
of a partial shift in electricity production from coal to natural gas, which generates
fewer greenhouse gas emissions; and from coal and natural gas to renewables,
which produce no greenhouse gas emissions at all”); Ethan G. Shenkman et al.,
What’s Next After West Virginia v. EPA?, BLOOMBERG L.: ENERGY & ENV’T
BLOG (Aug. 1, 2022), https://news.bloomberglaw.com/environment-and-energy
/whats-next-after-west-virginia-v-epa (same); Jay Duffy, The Supreme Court’s
Decision in West Virginia v. EPA: The Good, the Bad, and the Ugly, CLEAN AIR
TAsK FORCE (July 1, 2022), https://www.catf.us/2022/07/the-supreme-courts-de-
cision-in-west-virginia-v-epa-the-good-the-bad-and-the-ugly/.

2 See, e.g., Mila Sohoni, The Major Questions Quartet, 136 HARV. L. REV.
262,287 (2022) (explaining that the major questions doctrine is open to “selective
application and judicial discretion”). Our novel contribution here is in explicating
how the major questions doctrine undercuts federal preemption and, thus, may
empower state regulation.

30" See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety &
Health Admin., 142 S. Ct. 661, 665 (2022).

31" See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000).
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major unintended consequence of the Court’s major questions juris-
prudence.

Whether federal law preempts state law is often, and perhaps
always, a major question. The reason is simple: preemption involves
one sovereign (the federal government) displacing the power of an-
other sovereign (state governments). Preemption thus almost always
involves an issue of “vast political significance—a direct displace-
ment of state political power, often in areas where the state has an
interest in regulating.*® Federal preemption deprives state govern-
ments of the opportunity to make their own political choices, such
that there “can be no experimentation or policy diversity, and little
point to citizen participation” at the state level.>* As one scholar has
pointed out,

[P]reemption may be the most important issue for modern feder-
alism theory because it reallocates regulatory authority between
the national and state governments. Constricting state regulatory
authority reduces states’ capacity to provide benefits to their cit-
izens, which in turn diminishes states’ effectiveness at checking
national expansionism in the political process—a critical prereq-
uisite for a functioning set of “political process” safeguards for
federalism.>

32" See West Virginia, 142 S. Ct. at 2616 (2022) (Gorsuch, J., concurring) (ex-
plaining that major questions are ones of “vast ‘economic and political signifi-
cance’”) (citation omitted). For example, much of federal preemption involves
federal law preempting state tort law, but

[flederalism principles counsel a strong reluctance to displace state tort
remedies, for those remedies entail the states’ historic power to protect
the health and safety of their citizens and to redress injuries. If those
remedies are deemed preempted by federal safety regulations, the injured
victim typically will be left without any means of obtaining compensa-
tion from the wrongdoer. That is so because federal regulations usually
do not contain a damage remedy, but rather are designed only to deter
conduct and prevent injury.
Betsy Grey, Make Congress Speak Clearly: Federal Preemption of State Tort
Remedies, 77 B.U. L. REV. 559, 61315 (1997).

33 Emnest A. Young, Making Federalism Doctrine: Fidelity, Institutional Com-
petence, and Compensating Adjustments, 46 WM. & MARY L. REv. 1733, 1850
(2004) (“Preemption doctrine . . . goes to whether state governments actually have
the opportunity to provide beneficial regulation for their citizens; there can be no
experimentation or policy diversity, and little point to citizen participation, if such
opportunities are supplanted by federal policy.”).

3 Garrick B. Pursley, Preemption in Congress, 71 OHIO ST. L.J. 511, 513
(2010).
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In the climate policy context, moreover, whether state law is
preempted often, although not always, will have characteristics of a
“major question” that the West Virginia Court identified—vast eco-
nomic significance (both because of the costs to businesses and the
economic benefits of avoiding climate-related harms and position-
ing the United States for a global clean energy marketplace).>

II. IMPLICATIONS OF THE MAJOR QUESTIONS DOCTRINE FOR
PREEMPTION

A. Preemption Law, In Brief

Federal law can preempt state law in several contexts: ex-
pressly through federal statutes and regulations or other agency ac-
tions, implicitly when Congress has “occupied the field” in which
the state is legislating, or implicitly when state law is in conflict with
or an obstacle to federal law.*® Although Congress most often ex-
pressly preempts state law in a federal statute,®’ cases involving “the
historic police powers of the States, such as their power to regulate
matters of health and safety,” have made it clear that state laws ““are
not to be superseded unless preemption was the clear and manifest
purpose of Congress.”*® For courts, “Congress’s intent is our ulti-
mate touchstone” and the judicial role is to “look to the language,
structure, and purpose of the relevant statutory and regulatory
scheme to develop a reasoned understanding of the way in which
Congress intended the statute and its surrounding regulatory scheme
to affect business, consumers, and the law.”*°

3 See, e.g., SAM RICKETTS ET AL., CTR. FOR AM. PROGRESS, STATES ARE
LAYING A ROAD MAP FOR CLIMATE LEADERSHIP 1 (2020), https://www.american-
progress.org/article/states-laying-road-map-climate-leadership/ (discussing role
of state climate policy in shaping their economies).

36 See Caleb Nelson, Preemption, 86 VA. L. REV. 225, 226 (2000) (defining
the three types of preemption as “‘express’ preemption, (implied) ‘field’ preemp-
tion, and ‘conflict’ preemption.”). See also Schoolcraft Mem’l Hosp. v. Mich.
Dep’t of Cmty. Health, 570 F. Supp. 2d 949, 958 (W.D. Mich. 2008) (“There are
two broad categories of preemption: express and implied . . . . There are at least
two types of implied preemption: field and conflict.”).

37" See, e.g., Shuker v. Smith & Nephew, 885 F.3d 760, 764 (3d Cir. 2018).

38 4. at 771 (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996)).

39 Id. (quoting Sikkelee v. Precision Airmotive Corp., 822 F.3d 680, 687 (3d
Cir. 2016)); see also Cipollone v. Liggett Grp., 505 U.S. 504, 529 n.27 (1992)
(“[O]ur ambition here is not theoretical elegance, but rather a fair understanding
of congressional purpose.”).
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Even where an express preemption provision is absent from a
federal statute, or the federal statute is ambiguous, federal law may
impliedly preempt state law. This implied preemption can be either
“field” preemption or “conflict” preemption. For field preemption,
“in the absence of explicit statutory language, federal law will
preempt law that regulates conduct in a field that Congress intended
the federal government to occupy exclusively.”® In other words,
“[f]ield preemption exists if Congress creates a scheme of regulation
so pervasive as to make reasonable the inference that Congress left
no room for the States to supplement it.”*' “Conflict preemption ex-
ists if compliance with both federal and state regulations is a ‘phys-
ical impossibility,” or if the state law is an obstacle to the accom-
plishment and execution of the purposes and objectives of Congress
in enacting the federal law.”** Under conflict preemption, “state law
will be preempted to the extent that it actually conflicts with federal
law.”*?

Importantly, both field and conflict preemption operate in the
absence of clear congressional authorization to preempt. While
some courts have described implied preemption as only relevant
when congressional intent is clear,** preemption in this context is
implied precisely because Congress has not spoken and has not
given a clear statement of intent to preempt.*

Federal law can also preempt state law through federal regula-
tion that is authorized by Congress. As the Supreme Court put it: “a
federal agency may preempt state law only when and if it is acting
within the scope of its congressionally delegated authority.”*® Not-
withstanding such a limitation, the Court has also made it clear that

40" Karen Jordan, The Shifting Preemption Paradigm: Conceptual and Inter-
pretive Issues, 51 VAND. L. REv. 1149, 1157 (1998).

41 Schoolcraft Mem'l Hosp., 570 F. Supp. 2d at 958 (citation and internal quo-
tations omitted).

42 Id_ (citation omitted).

43 Jordan, supra note 40, at 1157.

44 See Schoolcraft Mem 'l Hosp., 570 F. Supp. 2d at 958 (“[P]reemption is im-
plied by a clear congressional intent to preempt state law.”).

45 See Ernest A. Young, “The Ordinary Diet of the Law”: The Presumption
Against Preemption in the Roberts Court, 2011 Sup. CT. REV. 253, 271 (2011)
(explaining that “[t]he presumption against preemption has generally been just
that—a presumption, not a clear statement rule”—because, otherwise, courts
would only recognize express preemption, not implied preemption).

46 La. Pub. Serv. Comm’n v. FCC., 476 U.S. 355, 374 (1986).
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“[f]ederal regulations have no less pre-emptive effect than federal
statutes.”*’ Moreover, “[a] pre-emptive regulation’s force does not
depend on express congressional authorization to displace state
law” and “whether the [agency] failed to exercise an option to prom-
ulgate regulations which did not disturb state law is not disposi-
tive.”*® In other words, as in statutory preemption, regulatory
preemption may be either express or implied. As one commentator
put it: “[1]n structure and substance, [] the Court’s statutory and reg-
ulatory preemption doctrines are virtually identical.”*

The question, then, is how we square statutory and regulatory
preemption with the major questions doctrine. We examine several
different areas of preemption jurisprudence, beginning with regula-
tory preemption.

B. Congressional Silence Should Be Insufficient to Authorize
Regulatory Preemption

The area of preemption jurisprudence that seems most vulner-
able to challenge under the major questions doctrine is where fed-
eral regulation, not federal statutory law, preempts state law. Courts
have long held that “[p]reemption is not limited to acts of Congress.
Federal regulation may also preempt state law.”>® Courts have also
made clear that “unless the underlying statute expressly preempts
state law, there is, as a practical matter, a strong presumption against
preemption by regulation.”' However, this presumption has been
overcome in cases where an agency possesses the power to regulate
along with a general mandate to oversee a certain area of regula-
tion.*

%7 Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153 (1982).

8 1d at 154.

49" paul McGreal, Some Rice With Your Chevron?: Presumption and Deference
in Regulatory Preemption, 45 CASE W.RSRv. L. REv. 823, 828 (1995).

30" Schoolcraft Mem’l Hosp. v. Mich. Dep’t of Cmty. Health, 570 F. Supp. 2d
949, 958 (W.D. Mich. 2008) (holding that state law was not preempted); see also
Fid. Fed. Sav. & Loan Ass’n, 458 U.S. at 153-54 (1982) (“Federal regulations
have no less pre-emptive effect than federal statutes . .. . A pre-emptive regula-
tion’s force does not depend on express congressional authorization to displace
state law . . . .”); United States v. Shimer, 367 U.S. 374, 381-83 (1961).

S Schoolcraft Mem'l Hosp., 570 F. Supp. 2d at 958.

32 See, e.g., In re Initial Pub. Offering Antitrust Litig., No. 01 CIV. 11420,
2004 U.S. Dist. LEXIS 6248, at *9 (S.D.N.Y. Apr. 13, 2004) (“‘[T]he [Securities
and Exchange Commission], both directly and through its pervasive oversight of
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For example, in Fidelity Federal Savings & Loan Association
v. de la Cuesta, the Court held that federal regulations preempted
state laws governing federal savings and loans even where the gov-
erning statute did not itself expressly preempt state law.>* The Court
reasoned that the “narrow focus on Congress’ intent to supersede
state law was misdirected” and that “the questions upon which res-
olution of this case rests are whether the [agency] meant to pre-empt
California’s due-on-sale law, and, if so, whether that action is within
the scope of the [agency’s] delegated authority.”** One example that
conceivably could readily arise in a future administration would be
an effort by the Securities and Exchange Commission to preempt
California’s moves to require expansive, global greenhouse gas
emissions reporting by corporations doing business in California.>

Federal administrative agencies can seek to preempt state law
in myriad ways. They may, for example, interpret federal statutes to
expand their implicit preemptive effect, or they may directly inter-
pret an express preemption provision of federal law.>® But where
federal regulation itself preempts state law, the preemption does not
stem directly from a federal statute but rather is one step removed,
thereby highlighting the concerns over agency power that animated
the Supreme Court in West Virginia.

Agencies seek to preempt state law in two ways, even when the
relevant federal statutes contain no express preemption clauses and
no express provisions giving the federal agencies the power to de-
cide whether to preempt state law. First, a federal agency can shape

the [National Association of Securities Dealers] and other [self-regulatory organ-
izations], either expressly permits the conduct alleged in the Sherman Act Com-
plaint or has the power to regulate the conduct,” and possesses a “‘unique mandate
to balance competition with other market concerns.””) (quoting /n re Initial Pub.
Offering Antitrust Litig., 287 F. Supp. 2d 497, 512, 523 (S.D.N.Y. 2003)). See
David A. Dana, Democratizing the Law of Federal Preemption, 102 Nw. L. REV.
507, 510-11 (2008) (noting that courts sometimes ignore the presumption).

33 See Fid. Fed. Sav. & Loan Ass’n, 458 U.S. at 154-55 (1982).

4 Id. at 154.

35 See Caleb J. Bowers et al., California Senator Reignites Corporate Green-
house Gas Emissions Disclosure Bill, SIDLEY ENERGY BLOG (Feb. 21, 2023),
https://sidleyenergyblog.sidley.com/2023/02/2 1/california-senator-reignites-cor-
porate-greenhouse-gas-emissions-disclosure-bill/ (discussing proposed reporting
law in California that would go beyond the new proposed SEC regulation in the
scope of its requirements).

%6 See Nina A. Mendelson, Chevron and Preemption, 102 MICH. L. REv. 737,
741 (2004) (discussing Chevron deference in this context).
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a regulation to obviously conflict with state law, even though the
federal agency could have drafted a regulation consistent with the
state statute.”’ Second, a federal agency itself can declare that fed-
eral regulation preempts state law, even in the absence of an obvious
conflict.”® While there is some debate as to whether an agency can
preempt state law solely through an express statement of preemption
or whether there needs to be some actual conflict between the fed-
eral regulation and state law,” there is little question that federal
agencies can craft rules that preempt state law even when Congress
itself does not expressly preempt state law.

However, preemptive agency regulation in the absence of ex-
press statutory preemption seems to directly contradict the major
questions doctrine. The Court in West Virginia was clear that “given
both separation of powers principles and a practical understanding
of legislative intent, the agency must point to ‘clear congressional
authorization’ for the authority it claims.”®® In many cases of regu-
latory preemption, however, there is no clear congressional author-
ization for the agency to preempt.’’ Moreover, where an agency
preempts through regulation, separation of powers concerns are
even further heightened because such preemption is the result of an
agency acting of its own volition, even where that volition has been
delegated to the agency by Congress.®? Indeed, many, if not most,
rule-drafters within agencies themselves do not believe Congress

37 See, e.g., United States v. Shimer, 367 U.S. 374, 38283 (1961) (holding
that, if the federal agency’s choice not to take advantage of state law “represents
a reasonable accommodation of conflicting policies that were committed to the
agency’s care by the statute, we should not disturb it unless it appears from the
statute or its legislative history that the accommodation is not one that Congress
would have sanctioned.”).

38 See, e.g., City of New York v. FCC, 486 U.S. 57, 64 (1988) (stating that
beyond conflict preemption, “in proper circumstances the agency may determine
that its authority is exclusive . .. .”); Cap. Cities Cable, Inc. v. Crisp, 467 U.S.
691, 704-05 (1984); Fid. Fed. Sav. and Loan Ass’n, 458 U.S. at 154 (stating that
the relevant question is whether the “Board meant to preempt” state law).

9 See Mendelson, supra note 56, at 754 n.67.

0 West Virginia v. EPA, 142 S. Ct. 2587, 2595 (2022) (quoting Util. Air
Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014)).

1 See Fid. Fed. Sav. & Loan, 458 U.S. at 153-54 (holding “[a] pre-emptive
regulation’s force does not depend on express congressional authorization to dis-
place state law”). See also Shimer, 367 U.S. at 381-83.

02 See McGreal, supra note 49, at 829 (“The basis of an agency’s claim to
make law entitled to the status of ‘supreme Law of the Land’ is not clearly de-
fined.”).
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intends to allow agencies to preempt by rulemaking.®> Preemption
through regulation involves an executive agency using a broad grant
of power from Congress to preempt another sovereign even where
Congress has not demanded such preemption. This might prove es-
pecially problematic where agencies seek to expand their own
power at the expense of states (with agency aggrandizement of
power being one of the main animating concerns of the Supreme
Court in West Virginia).**

C. Congressional Silence Should Be Insufficient to Authorize
Statutory Implied Field Preemption

While regulatory preemption appears most vulnerable to a ma-
jor questions challenge given the heightened separation of powers
concerns, the major questions doctrine also calls into question many
instances of implied field preemption. Here, too, we face a situation
where federal law is deemed to preempt state law without an express
statement from Congress. Moreover, because field preemption al-
most always involves federal administrative agencies as the party
enacting the comprehensive federal regulation, we face similar
(though perhaps not as stark) separation of powers concerns as in
the case of regulatory preemption.

Once again, because field preemption involves an infringement
upon state sovereignty, it appears to involve a major question, or a
question of ‘“vast political significance,” not least because

3 See Christopher J. Walker, Chevron Inside the Regulatory State: An Empir-
ical Assessment, 83 FORDHAM L. REV. 703, 721 (2014) (“[O]ver half of the rule
drafters surveyed already do not assume Chevron deference applies to agency
preemption decision . . ..”); ¢f. Abbe R. Gluck & Lisa S. Bressman, Statutory In-
terpretation from the Inside: An Empirical Study of Congressional Drafting, Del-
egation, and the Canons: Part 1,65 STAN. L. REV. 901, 940-44 (2013) (describing
an empirical study of federal statute drafters and showing how their assumptions
of interpretive rules often departed from those applied by the courts and that “only
6% of our respondents said that ambiguities in federal statutes relating to preemp-
tion would be construed by courts in favor of the reach of state law” despite the
fact that “that is exactly the way the presumption usually functions in the federal
courts”).

% Foran argument against agency preemption, see Mendelson, supra note 56,
at 74042, arguing that “Chevron deference to agency interpretations of the
preemptive effect of statutes is nonetheless inappropriate” because such preemp-
tion “may result in inadequately constrained decision making processes” and
“might increase the risk that agencies would inappropriately expand their own au-
thority at the expense of the states.” See also Ernest A. Young, Executive Preemp-
tion, 102 Nw. L. REv. 869, 870-71 (2008).
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“preemptive federal action threatens to cut off state access to the
wellsprings of popular support.”®> Moreover, because field preemp-
tion is merely implied from congressional silence, it seems to also
run afoul of the West Virginia Court’s mandate that there needs to
be some “clear congressional authorization” before the federal gov-
ernment assumes powers in such areas of “vast political signifi-
cance.”® Cases of field preemption generally do not involve direct
conflicts between federal and state law (otherwise they would fall
under the category of conflict preemption), nor do they involve ex-
pressly preemptive statements by Congress (otherwise they would
fall under the category of express preemption), meaning that the in-
fringement upon state sovereignty is at best implied from a compre-
hensive federal program.®’

One response might be to argue that West Virginia was con-
cerned merely with delegation to a federal agency and did not pur-
port to establish a major questions test for the viability of federal
law more generally. However, there seems to be little difference be-
tween Congress directly regulating private parties and Congress del-
egating to an agency the power to regulate private parties. In both
cases, the private parties are subject to federal law. Moreover, in the
vast majority of cases, a field preemptive federal law—or a law that
“so occupies the field” of regulation that it leaves no room for states
to act—is in fact administered by some federal agency, making field
preemption quite close to regulatory preemption in most cases.®

Thus, if regulatory preemption runs afoul of the major ques-
tions doctrine, it is only a small additional step to hold that field
preemption more generally can no longer pass muster under the

65 See Young, supra note 45, at 264.

6 West Virginia v. EPA, 142 S.Ct. 2587, 2595 (2022). Moreover, “[a]pplica-
tion of a ‘clear and manifest rule’ before preempting state tort claims would have
the added benefit of forcing Congress to speak more clearly.” Grey, supra note 32,
at617.

7 See, e.g., Int’] Paper v. Ouelette, 479 U.S. 481, 491-92 (1987) (holding that
the Clean Water Act’s discharge limitations so occupied the field of regulation
that they displaced state nuisance law, at least of the affected state, even though
there was no direct conflict between federal and state law).

8 See Fellner v. Tri-Union Seafoods, 539 F.3d 237, 243 (3d Cir. 2008)
(“Where Congress has delegated the authority to regulate a particular field to an
administrative agency, the agency’s regulations issued pursuant to that authority
have no less preemptive effect than federal statutes, assuming those regulations
are a valid exercise of the agency’s delegated authority.”) (citation omitted).
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Supreme Court’s test. Here, too, we have the federal government
assuming power in an area of great political significance without the
requisite clear congressional authorization to do so.

D. Congressional Silence Should Be Insufficient to Authorize
Statutory Implied Conflict Preemption

Finally, we turn to the area of implied conflict preemption,
where federal and state laws conflict such that it is impossible to
comply with both. In such instances, courts have generally held the
state law preempted even without a clear congressional authoriza-
tion.®” While this is an area where courts will be tempted to uphold
the preemptive effect of federal law by virtue of the obstacle state
law may pose to full compliance with federal law, it is nonetheless
an area that also lacks any “clear congressional authorization™ to
preempt.”® As such, it remains vulnerable to a major questions chal-
lenge.

One possible judicial resolution would be to cabin conflict
preemption narrowly to cases where there is a direct conflict be-
tween federal and state law, such that it is literally impossible to
comply with both.” In such cases, courts could hold that there is in
effect a “clear congressional authorization” to follow federal law, as
Congress could not intend that state law be preserved at the costs of
compliance with federal law.

However, in cases of “softer” conflict preemption, where state
law merely stands as an “obstacle” to federal law but both federal
and state law could technically be followed, courts might decide that
there is no “clear congressional authorization” to preclude a party
from following state law in addition to federal law. Indeed, for

9 See, e.g., Cap. Cities Cable v. Crisp, 467 U.S. 691, 699 (1984) (federal law
may preempt state law “despite the absence of explicit pre-emptive language”
where “compliance with both state and federal law is impossible” or “when the
state law stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”) (citations and internal quotations omitted);
Geier v. Am. Honda Motor Co., 529 U.S. 861, 869 (2000) (holding that implied
conflict preemption may displace state law even where Congress has enacted a
broad savings provision indicating an intent to save the application of state law).

70" See Cap. Cities Cable, 467 U.S. at 699.

71 See, e.g., Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142—
43 (1963) (“A holding of federal exclusion of state law is inescapable and requires
no inquiry into congressional design where compliance with both federal and state
regulations is a physical impossibility for one engaged in interstate commerce.”).
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years, some scholars have called for the Supreme Court to cut back
on preemption in precisely such cases, reserving preemption for
cases where Congress has been extremely clear about its desire to
preempt state law, or the rare cases where federal and state law are
in direct conflict such that it is literally impossible to comply with
both.”> As one scholar has noted, “commentators have criticized
[obstacle preemption] for giving too much discretion to the courts
in construing the purposes of federal law and for paying insufficient
regard to whether Congress actually intended to preempt state
laws.”"

II1. WEST VIRGINIA’S POWER AS AN ANTI-PREEMPTION ARGUMENT:
STATES’ AND LOCALITIES’ CLIMATE ADAPTATION LAWSUITS

As discussed above, West Virginia’s reasoning undercuts argu-
ments based on implied preemption of various kinds, as well as ex-
press preemption by agency rule. A range of state climate change
initiatives already have been challenged on preemption grounds.”
Here, we focus on one such state initiative—state lawsuits against
energy companies seeking recovery of the costs they have borne and
will bear adapting to climate change.” Energy companies argue that
such suits are impliedly preempted both by the decisions of federal
agencies like EPA and by the federal CAA itself.”® Moreover, if it
becomes politically feasible, the energy companies presumably will
lobby EPA and other agencies for rule(s) expressly purporting to
preempt such suits. West Virginia provides a counter to these
preemption strategies, as we detail below.

72 See Grey, supra note 32, at 565. (“When Congress has manifested no ex-
press intent to preempt, courts should reject private tort remedies only when com-
pliance with the obligations imposed by both state tort law and federal law is im-
possible.”). See also id. at 626 (noting that “impossibility of compliance is rare . . .
.”); Caleb Nelson, Preemption, 86 VA. L. REv. 225, 231 (2000).

73 Grey, supra note 32, at 623.

" See, e. g., Tyler Runsten, Climate Change Regulation, Preemption, and the
Dormant Commerce Clause, 72 HASTINGS L.J. 1313, 1313 (2021) (explaining that
“preemption is one of the federal government’s strongest tools to limit states’ au-
thority to regulate climate change” and that “[p]reemption challenges have been
increasing lately and have largely succeeded”).

» See, e.g., David A. Dana, Public Nuisance When Politics Fails, 83 OHIO ST.
Univ. L. REvV. 61, 108-09 (2022) (describing these lawsuits).

6 See, e. g., Opening Brief for Appellant at 34, City of Baltimore v. BP P.L.C.,
952 F.3d 452 (4th Cir. 2020) (No. 19-1644).
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First, some background on these suits and their relevance to
climate change policy is in order. Broadly speaking, litigation is one
of the tools governments and non-governmental actors have used to
address climate change.”” In the United States, this litigation has
taken three major forms: suits using current federal and state envi-
ronmental and other law; suits seeking to compel government(s) or
companies to institute reductions in greenhouse gas emissions using
a federal common law, federal constitutional or other non-statutory
theory; and, finally, suits against major energy/oil companies seek-
ing damages for the costs that the government plaintiffs have or will
incur in adapting to climate change by, among many things, ad-
dressing sea level rise and its threats to human settlements and in-
frastructure.’”® To date, at least twenty-two state and local govern-
ments have brought such climate adaptation suits.”

These climate-adaptation suits for damages have been brought
both under a federal common law theory of public nuisance (or
something similar) and under a state common law theory of public
nuisance. Public nuisance, whether federal or state, is generally de-
fined as an unreasonable interference with a public right.®

States’ and localities’ federal common law claims have been
uniformly dismissed by the federal courts.®! Therefore, in the last
few years, states and localities have brought their climate adaptation
suits solely under state law and almost always in state court. The
suits are modelled after suits by states and localities against opioid
drug manufacturers for the governments’ costs of addressing the

7 For a list of lawsuits, see Climate Change Litigation, COLUM. L. SCH. SABIN
CTR. FOR CLIMATE CHANGE L., https://climate.law.columbia.edu/content/climate-
change-litigation (last visited Nov. 28, 2023), tracking over 1000 climate change
lawsuits across the world.

8 See Hari M. Osofsky, Litigating Climate Change Infrastructure Impacts,
118 Nw. U. L. Rev. 149, 154 (2023) (citing JACQUELINE PEEL & HARI M.
OSOFSKY, CLIMATE CHANGE LITIGATION: REGULATORY PATHWAYS TO CLEANER
ENERGY (2015)).

® The name and a short description of each suit is available at U.S. Climate
Change Litigation, COLUM. L. SCH. SABIN CTR. FOR CLIMATE CHANGE L.,
http://climatecasechart.com/case-category/common-law-claims/ (last visited Jan.
7,2024).

80" See RESTATEMENT (SECOND) OF TORTS § 821B (AM. L. INST. 1977).

81 See, e. g., Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849,
858 (9th Cir. 2012) (affirming the dismissal of federal common law claims of pub-
lic nuisance against energy and utility companies for damages related to the sink-
ing of the village into the sea).
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opioid crisis and suits brought against the tobacco companies for
governments’ costs of addressing the public health harms from to-
bacco.*

The basic theory of these state public nuisance climate adapta-
tion suits is that the energy companies misled the public and gov-
ernments about the risks of climate change and, as a result, climate
change has been allowed to occur on a scale that will cause the
plaintiff substantial costs to adapt to climatic effects, even assuming
the world now undertakes substantial, effective mitigation and a
shift to a decarbonized economy.® Each government plaintiff seeks
only damages from the public nuisance of climate change that are
particular to its geographical area and specific adaptation needs.™
At least in theory, each corporate defendant would be responsible
for a share of a state or locality’s adaptation costs that is proportional
to the share of the greenhouse gas emissions for which the defendant
was responsible.®

For a variety of reasons, these suits have disadvantages when
compared against a federal adaptation funding mechanism funded
in part by appropriate taxes on energy companies.*® However, the
reality is that sufficient federal adaptation funding, like any funding,
is by no means guaranteed. Moreover, given the influence of energy
companies in Congress®’ and the filibuster requirement of sixty

82 See Dana, supra note 75, at 61-65. See generally Lana Ulrich, Climate
change in the courts: Big Oil and Big Tobacco, NAT’L. CONST. CTR. BLOG (July
15, 2016), https://constitutioncenter.org/blog/climate-change-in-the-courts-big-
oil-and-big-tobacco.

8 See Complaint at 3435, City of Imperial Beach v. Chevron, No. C17-01227
(Cal. Super. Ct. July 17, 2017). See also Complaint at 193-94, New Jersey v.
Exxon Mobile, MER-L-001797-22 (N.J. Super. Ct. Oct. 18, 2022).

84 See Dana, supra note 75 at 99-102.

85 See Jessica Wentz & Benjamin Franta, Liability for Public Deception: Link-
ing Fossil Fuel Disinformation to Climate Damages, 52 ENV’T. L. REP. 10995,
11004 (2022).

86 Among other things, federal funding coupled with taxes could allow for a
more rationalized process than a decentralized litigation approach, such that the
allocation funding to each jurisdiction would be based on a consistent set of crite-
ria. See Jonathan H. Adler, Displacement and Preemption of Climate Nuisance
Claims, 17 J. L. ECON. & PoL. 217, 250 (2022) (suggesting that “there are serious
arguments for centering climate change policy at the federal level”).

87" One indication of this influence is the sheer amount of money the industry
contributes to members of Congress. See, e.g., Alan Zibel, Big Oil’s Capitol Hill
Allies: Oil-Funded Lawmakers Resist Biden’s Energy and Climate Plans,
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votes in the Senate to pass controversial legislation, it is next to im-
possible to suppose such taxes could ever be enacted, even if Dem-
ocrats retain control of the presidency and all of Congress, at least
absent some buy-in from the energy companies themselves.®

Therefore, these suits warrant real policy consideration. The
most obvious potential of successful suits would be to provide a
source of funding for adaptation efforts that otherwise might not be
undertaken. Any awards against energy companies would also serve
as precedents that may incentivize corporations going forward to
minimize the environmental harms associated with the products
they produce and market, as well as to disclose those risks as fully
and promptly as possible. Even if plaintiffs in these suits do not ul-
timately prevail, the discovery phase of the suits might reveal infor-
mation about the companies’ knowledge and conduct suppressing
climate risks, as well as the causal links between that conduct and
adaptation costs. That information, along with the defendant com-
panies’ desire to avoid large state court judgments, might alter the
federal political landscape by building more broad public support
for federal legislation and by convincing at least some of the com-
panies that legislation is a less expensive, less disruptive path than
continuing litigation.®

But none of the possible benefits of the climate adaptation suits
can be realized if they are dismissed on federal preemption grounds
before discovery can even commence. The defendant energy com-
panies, in fact, have two opportunities to argue preemption. First, in
seeking the removal of suits filed in state court to federal court
(which the companies regard as a friendlier venue), the companies

PuBLICCITIZEN (Feb. 10, 2021), https://www.citizen.org/article/big-oils-capitol-
hill-allies/.

8 For example, oil companies were able to score “big wins” in a federal infra-
structure bill even with Congress controlled by Democrats and despite criticism
from environmentalists. See Leslie Kaufman, Infrastructure Bill Has Big Wins for
Oil, Climate Advocates Say, BLOOMBERG (Aug. 6, 2021), https://www.bloom-
berg.com/news/articles/2021-08-06/biden-s-agenda-is-tainted-by-oil-interests-
say-climate-advocates#xjdy7vzkg.

8 Onthe complicated ways public nuisance litigation can inform and fuel reg-
ulation, see Nora Engstrom & Robert Rabin, Pursuing Public Health Through Lit-
igation, 73 STAN. L. REv. 285, 350-360 (2021), discussing the effects of public
health litigation on the regulatory environment. See also Dana, supra note 75, at
115 (“[E]ven half-measures on the part of courts, even a court simply refusing to
immediately dismiss a public nuisance suit, may result in reductions in public
harm by prompting harm-reducing actions on the part of . . . governments . . . .”).
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can argue “‘complete preemption” as a basis for removal; if the fed-
eral court agrees to removal on the basis of complete preemption,
the suit will then be dismissed as preempted.”® Second, if the federal
courts deny removal and the suits remain in state court, the compa-
nies can and certainly will argue that the claims are preempted in
whole or in part.”! When the state and local governments succeed in
keeping the suits in state court, the energy companies will not be
restricted to just rehashing the preemption arguments they made in
fighting for removal—they can add and refine arguments.’>

By fighting vigorously to remove these suits from state court,
the corporate defendants have made clear they will press at least two
lines of federal preemption arguments. First, the corporate defend-
ants have argued that the climate adaptation suits, sounding in nui-
sance, undermine the cost-benefit analyses federal agencies conduct
to determine efficient or desirable levels of fossil fuel production
and consumption. According to the defendants, the suits threaten the
operations and decisions of the federal administrative state, which
has already completed the social utility balancing that the law of
nuisance calls for and impliedly determined that fossil fuel produc-
tion and sale is not a nuisance. Hence, these claims are completely
preempted. Consider this excerpt from a recent brief filed by the

90 See City of Hoboken v. Exxon, 558 F. Supp. 3d 191, 203 (D.N.J. 2021)
(explaining that the complete preemption inquiry in the removal context is distinct
from the consideration of the defendants’ preemption defense on its own terms,
and that “[d]efendants may ultimately prevail with their federal preemption de-
fense argument” even when preemption does not justify removal to federal court).

ol The preemption arguments the fossil fuel industry will make were evident
in the New York litigation that was venued in federal court, and in which the in-
dustry defendants successfully argued for dismissal of New York’s complaint in
part on the grounds that it was preempted by the federal CAA. See City of New
York v. Chevron Corp., 993 F.3d 81, 81 (2d Cir. 2021). See also Brief of Defend-
ants-Appellees at 54-56, City of New York v. Chevron Corp., No. 18-CV-182 (2d
Cir. Feb. 7, 2019) (industry brief arguing for dismissal based on preemption).

As the Fourth Circuit suggested, the bases for complete preemption are
more limited than is the case for ordinary preemption, such that a rejection of com-
plete preemption leaves room for (potentially successful) ordinary preemption ar-
guments. See Mayor of Baltimore v. BP P.L.C., 31 F.4th 178, 199 (4th Cir. 2022),
cert. denied, 143 S. Ct. 1795 (2023) (“In sum, we thus permit complete-preemp-
tion findings when: (1) the preempting statute displays a clear congressional intent
to entirely displace state law; and (2) the preempting statute creates an exclusive
federal cause of action in an area of overwhelming national interest.”) (internal
quotations removed).
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corporate defendants in the public nuisance suit brought by the City

of Baltimore:
Plaintiff’s nuisance claims require a determination of whether
the harm allegedly caused by Defendants’ conduct outweighs the
benefits of that conduct to society. See City of Oakland [v. BP
P.L.C., 325 F. Supp. 3d 1017, 1026 (N.D. Cal. 2018), vacated
and remanded sub nom. 960 F.3d 570 (9th Cir. 2020), opinion
amended and superseded on denial of reh’g, 969 F.3d 895 (9th
Cir. 2020)] (resolving plaintiffs’ nuisance claim would require
weighing the “conflicting pros and cons” of fossil fuel consump-
tion and global warming); Tadjer v. Montgomery Cty., 300 Md.
539, 552 (1984) (defining public nuisance as “an un-reasonable
interference with a right common to the general public”) . . ..

For decades, federal law has required agencies to weigh the costs
and benefits of fossil-fuel extraction. . . . An agency may impose
a significant regulation “only upon a reasoned determination that
the benefits . . . justify its costs.” Exec. Order No. 12866, 58 Fed.
Reg. 51,735 (Sept. 30, 1993). . ..

Plaintiff would invite a state court factfinder to adjudicate the
reasonableness of these federal agencies’ balancing of harms and
benefits. This action thus amounts to a “collateral attack” on fed-

eral agencies’ regulatory decisions.”

This kind of preemption-based-on-interference-with-agency-
decisions argument is not novel: as already discussed, agencies like
the FDA can and sometimes do make exactly this kind of argument
in favor of preemption as part of an agency rule or preamble to a
rule.®* Here, however, none of the arguably relevant agencies—
EPA, Department of Energy (DOE), or Department of Transporta-
tion (DOT)—have said anything in rulemaking or otherwise to the
effect that the state lawsuits against the energy companies will in-
terfere with the decisions they have made. Indeed, as far as public
sources reveal, the agencies have said nothing at all about these
suits. Explicit support from the relevant federal agencies would
greatly strengthen the companies’ agency-centric preemption argu-
ment.

93 Opening Brief for Appellant at 34-35, City of Baltimore v. BP P.L.C., 952
F.3d 452 (4th Cir. 2020) (No. 19-1644).

94 For an overview and critique of this practice on the part of federal agencies,
see Catherine M. Sharkey, Preemption By Preamble: Federal Agencies and the
Federalization of Tort Law, 56 DEPAUL L. REv. 227 (2007) and see Catherine M.
Sharkey, Inside Agency Preemption, 110 MICH. L. REv. 521 (2012).
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We could see just such explicit support in the next administra-
tion, depending on who is elected. The behavior of agencies during
the Trump administration—which might not differ much from the
behavior of agencies during any Republican administration begin-
ning in 2025—suggests that an agency rule or other statement ad-
vocating preemption of all climate adaptation suits is possible. Un-
der the Trump administration, EPA and DOT issued the Safer
Affordable Fuel-Efficient (SAFE) Vehicles Rule in September 2019
that cancelled the waiver that allowed California to maintain its own
tailgate emissions and Low Emission Vehicle mandates and more
generally purported to preempt any state or local law or initiative
that directly or indirectly affected fuel economy.” The legal and
factual grounding for this so-called SAFE rule was contested, and
the Biden administration withdrew it before courts could decide its
validity.’® But the same forces of political economy—the same lob-
bying—that produced the SAFE rule could produce an EPA, DOT
or DOE rule that purports to preempt the climate adaptation suits as
contrary to the cost-benefit balancing inherent in national energy,
environmental, transportation, and infrastructure decision-making
and planning.

The energy companies also argue implied statutory preemption
of the state public nuisance claims, relying on the CAA and (to a
lesser degree) the Outer Continental Shelf Lands Act.”” The gist of
their CAA argument is that the adaptation suits violate the logic and
structure of the act, which does not allow a state to address the ef-
fects of emissions of pollutants that occurred outside the state, and
that is precisely what the adaptation suits in effect do. In their open-
ing brief, the energy companies argued:

95 See News Release: T rump Administration Announces One National Pro-
gram Rule on Federal Preemption of State Fuel Economy Standards, EPA (Sep.
19, 2019), https://www.epa.gov/newsreleases/trump-administration-announces-
one-national-program-rule-federal-preemption-state-fuel. The Safer Affordable
Fuel-Efficient (SAFE) Vehicles Rule, 85 Fed. Reg. 24174 (Apr. 30, 2020) (to be
codified at 40 C.F.R. pts. 86, 600 and 49 C.F.R. pts. 523, 531, 533, 536, 537).

% See Tyson Fisher, Biden Administration Moves on Stricter Emission Stand-
ards, LAND LINE (Apr. 23, 2021), https://landline.media/biden-administration-
moves-on-stricter-emissions-standards/; Notice of Decision: Reconsideration of
Previous Withdrawal of Waiver, 87 Fed. Reg. 14332 (Mar. 14, 2022).

97 See Opening Brief for Appellant at 1, City of Baltimore, 952 F.3d 452 (No.
19-1644).
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The CAA establishes the exclusive vehicle for regulating nation-
wide emissions of air pollutants to “promote the public health
and welfare and the productive capacity of its population.”. . . At
the heart of this system are emission limits, permitting, and re-
lated programs set by the EPA, which reflect the CAA’s dual
goals of protecting both public health and welfare and the na-
tion’s productive capacity.”®

The district court rejected complete preemption, stating that
there is no “indication that Congress intended for these causes of
action in the CAA to be the exclusive remedy for injuries stem-
ming from air pollution.” . . . But the CAA authorizes states to
impose additional restrictions only on in-state emissions, and to
provide remedies only for localized injuries stemming from in-
state air pollution. . . . Nothing in the CAA suggests that Con-
gress intended that state law be used to regulate nationwide (and
worldwide) emissions.””

This implied statutory preemption argument runs into the prob-
lem that the CAA contains an express savings clause, which pre-
serves “any right which any person . . . may have under . . . common
law to seek enforcement of any emission standard or limitation or
to seek any other relief.”'° Nonetheless, in the only appellate deci-
sion to date that addresses preemption on the merits, the Second
Circuit Court of Appeals in City of New York v. Chevron dismissed
New York’s climate adaptation claims under New York law as, in
effect, impliedly preempted by the CAA.'’! The Second Circuit’s
reasoning is somewhat convoluted'® but the decision’s upshot is
clear enough. The court explained that New York’s state law claims
were somehow preempted by federal common law and then posited
that federal common law in turn was displaced—barred, as in
preempted—by the CAA.'*® Although the court’s reasoning is gym-
nastic, it boils down to saying that the CAA simply leaves no room
for state court common law claims tied to greenhouse gas emissions;
or, in the court’s own words, “[a]t bottom, it is enough to say that

9 Id. at 48 (quoting 42 U.S.C. § 7401(b)(1)).
9 Id. at 50-51.
100 42 U.S.C. § 7604(e).
101" See City of New York v. Chevron Corp., 993 F.3d 81, 98 (2d Cir. 2021).
102" See Adler, supra note 86, at 255-57 (criticizing the opinion’s logic).
103 See City of New York, 993 F.3d at 98.
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the issues raised in this dispute concerning domestic emissions are
squarely addressed by the Clean Air Act.”!*

In deciding the preemption question as applied to the state cli-
mate adaptation suits, West Virginia should figure prominently, es-
pecially in the plaintiffs’ arguments. The Second Circuit’s decision
in City of New York v. Chevron—the only preemption decision on
the merits to date—predated West Virginia. If the Second Circuit,
or for that matter any state or federal court, were today to address
the preemption issue, West Virginia would be highly relevant as the
most recent Supreme Court statement on what congressional silence
means with respect to preempting state common lawsuits and the
scope of federal agency authority.

Given West Virginia, it should be very difficult for the energy
companies to convince a court that Congress impliedly gave EPA
or any other federal agency the authority to decide whether or not to
preempt state adaptation suits in the CAA. After all, preemption of
that sort is not squarely in the “lane” or core business of EPA; such
preemption could have substantial economic consequences (as the
defendants in the lawsuits themselves argue), and preemption in
general has not been and is not politically uncontroversial.'® Thus,
West Virginia should undercut the energy companies’ agency-based
preemption argument, even if, in a future presidential administra-
tion, EPA and/or other federal agencies were to promulgate a rule
purporting to preempt state adaptation suits.

Likewise, West Virginia’s construction of statutory silence as
not impliedly tackling major questions seems to run counter to the
companies’ argument that the CAA directly, but only impliedly,
preempts the state adaptation lawsuits. Nonetheless, federal and
state courts may come to differing conclusions as to what West Vir-
ginia means for the preemption of the state lawsuits, so, ultimately,
it may be the Supreme Court’s conservative majority that will be
called upon to decide whether it will apply the logic of West

104 14 at 98.

105 See West Virginia v. EPA, 142 S. Ct. 2587, 2620-22 (2022) (Gorsuch, .,
concurring) (outlining three “triggers” relevant to a determination whether a ques-
tion is a “major question”).
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Virginia,'" even in situations where they may be ideologically sym-
pathetic to preempting state law.

CONCLUSION

West Virginia has been widely read as an attack on climate reg-
ulation and on ambitious, creative, effective regulation of all sorts.
But there is another side to West Virginia’s controversial major
questions doctrine: that doctrine strongly undercuts claims of fed-
eral agency preemption, field preemption, and, to a lesser extent,
federal conflict preemption. Invoking West Virginia, states and lo-
calities should be able to carve out a larger sphere of freedom in
which to tackle pressing problems including, but not limited to, cli-
mate change. That larger sphere of freedom includes the states’ and
localities’ suits to force major companies to internalize some of the
social costs of their fossil fuel products. Although this was almost
certainly not the Supreme Court’s intent, West Virginia may propel
those suits towards a real hearing on the merits.

196 See id. at 2607-10 (suggesting that when Congress does not plainly speak
to a major, politically contentious question, it cannot be presumed that Congress
intended to legislate or allow agencies to regulate regarding that question).
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